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PREFACE. 



In presenting this treatise to the notice of the profession^ 
the author ventures to hope that he has^ in some measure^ 
supplied a book of practice which was required. 

It is indeed somewhat extraordinary, that, whilst there 
are many authors on almost every known branch of the 
law, until very recently, there was no treatise on the writ 
of scire facias. A very cursory glance at the present 
volume will show this writ to be required in a great variety 
of instances, the practice in each being distinct, and in 
many of them depending on different rules; the decisions 
which govern the practice being scattered through the books 
in an immense number of reports. Had the author believed 
that a treatise on this subject, recently published,''^ was ade- 
quate to the wants of the profession, although he had then 
progressed far through the labour of the present volume, 
and its preparation for the press had been announced, he 
would at once have ceased its compilation. But conceiv- 
ing that an attempt to render that work (written originally 
with reference to the practice on the writ of scire facias 
in Ireland, founded in many instances on Irish statutes,) 
applicable to the practice in England, by bracketting within 
Irish statutes the different enactments made by English 
statutes, rather deteriorated from its utility as applicable to 
Ireland, than met the requirements of the profession in 
England, the author saw no reason to induce him to refrain 
from completing his task. 

• Kflly on Scire Faciat. 



Yl PREFACE. 

Hitherto^ in this country^ the English practitioiier has been 
aided only by brief collections of the side notes of reported 
cases in the books of practice, with very slight attempts at 
methodical arrangement^ and by the foot notes of cases in 
Williams' Saunders, which in the course of time have become 
so voluminous, and so devoid of arrangement, as to be almoBt 
useless without an expenditure of time which the practitioner 
can ill afford. 

The author has endeavoured in the present volume to 
arrange the practice, as to the writ, under distinct and 
separate .chapters, each treating only of one subject, so 
that a reference to any one chapter shall afford to the 
reader all the information on the subject treated of in it 
which he may require. In doing this, it seemed a natural 
arrangement to divide the instances in which the writ is 
necessaiy according to those principles which characterise 
it, and which regulate its issuing. Thus, in some cases, the 
writ is a continuation merely of a former suit ; in others, it 
is an original action, or in the nature of one : and in 
those cases in which it is a continuation merely of a fornix 
suit, it is in some of them required to revive and have 
execution of a pre-existing judgment; in others, it is re- 
quired to render liable to, or to enable a new party to the 
suit to have execution of, a pre-existing judgment. 

The first book will be found to treat of those cases in 
which the writ is required to revive a pre-existing judg- 
ment; and of those exceptions in which it has been held 
that the writ is not necessary. 

The second book treats of all those cases in which the writ 
is required because a new party bec(»nes chargeable to, or 
benefited by, the judgment. 

The third book relates to those cases in which the writ 
is an original action, or in the nature of one, and in 
which it is the first step taken to enforce a right, or pay- 
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ment of a debt dae^ as to repeal a patent^ to have execution 
of a reoognisaDce^ &c. 

The fourth book treats of pleading and practice points. 

It was originallj the author's intention to have fur- 
nished precedents of the writ in all cases^ in an appendix. 
These^ however^ when prepared^ appeared in the manuscript 
of so great a bulk^ and would have so materially increased 
the size and price of the volume^ that the author, yielding 
to the opinion of the publishers, determined to give re- 
ferences only to the precedents. These will be found in 
the appendix ; and most of the precedents are to be found 
in the ordinary books of precedents. 

To fiunlitate references, a table of the statutes and cases 
cited is prefixed, in addition to the usual index to the 

volume. 

In many branches of the subject, the author has had no 
guide other than the decisions scattered at large over the 
books ; in some, he has had little to do but to use materials 
already compiled, which he could not improve; but, in all 
instances, he has faithfully cited his authorities, not wishing 
in any case to claim a credit which did not belong to him. 

In some of the cases treated of in which the writ is re- 
quired, as where it is necessary to revive a judgment pre- 
sumed to be satisfied by lapse of time, it is rumoured 
that the Common Law Commissioners intend altering the 
practice, by extending the time during which a judgment 
may be put in execution, from one to six years, and by 
providing a different form of reviving the judgment, which 
is to be termed a '^ writ of revivor,'^ in the place of the 
present writ of sdre facias. It is, however, impossible to 
predicate what changes may be contemplated ; and, with the 
change proposed, most of the existing rules regarding the 
reviving of a judgment, expired by lapse of time, will 
probably be held to apply. 
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In placing this volume before the profession, the author 
feels conscious that it has many short-comings and many 
faults^ which more leisure might have enabled him to avoid ; 
and he can only crave for it that indulgence and considera- 
tion which the first editions of most books of practice 
require. Should its reception warrant a future edition, it 
will be the author's earnest wish to make it deserving of the 
good opinion of the profession ; that he may, so far as he can, 
contribute something to the common store, in return for 
those treasures of legal lore which the sages of the law 
have freely, and without stint, offered to his use. 



2, Plowdea' Buildings, Temple, 
Januun^ 16, 1851. 
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CHAPTER I. 

INTRODUCTION.— ON THE NATURE AND APPLICABILITY 
OP THE WRIT OP SCIRE FACIAS. 
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As introductory to the consideration of the nature and appli- 
cability of the writ of udre facias it is proposed, first, to 
examine what it is ; and, secondly, to take a cursory view of 
those instances in which it is required. 

B 



Nature of the Writ of Scire Facuts. 



WhAtitis. 

Must be 
fonnded on 
a record. 



Why 80 
called. 



Lay at 
oommon 
law in real 
actions. 



Was given 
by the stat. 
West. 2. in 
personal 
actions. 



The reason 
why it lay 
at common 
law in real 
and not in 
personal 
actions. 



The succeeding chapters will be devoted to a more close eia- 
mination of its applicability to particular cases. 

And first, as to what the writ of scire facias is. 

A scire facias is a writ necessarily founded on some matter 
of record (a), and must issue out of the court where that 
record is (6). In many cases, however, it is granted partly 
upon a record and partly upon such a suggestion, withoat 
which no proceeding could be had upon the record (c). 

It is called a scire facias irom these essential words in the 
writ, ^* quod scire facias pnefat, T. (the defendant) quod sii 
coram, <&c., ostensurus si quid pro se habeat aut diccre 9ciai 
quare,^^ &c., and is a warning given to the defendant {scire 
facias) to appear in court and plead in bar of the execution, 
or show any cause if he can by release or otherwise, why 
execution should not issue on the judgment or record against 
him (d). 

In real actions (<?), and on a writ of annuity (/), the writ of 
scire facias lay at common law if the plaintiff did not take out 
execution within a year and a day. 

In personal actions this writ was given by tlie Statute oIl 
Westminster the Second (^), before which act, if the plain- 
tiff did not have execution within a year and a day, he 
was by the common law put to a new action upon his jndg- 
ment (Ji), 

The reason why the vrrit lay at common law in real and 
not in personal actions, was because, "at common law in 
real actions, where land was recovered, the demandant, after 
the year, might take out a scire facias to revive his judgment, 
because the judgment being particular in the real action^ quoad 
the lands with a certain description, the law required that the 
execution of that judgment should be entered upon the roll, 
that it might be seen whether execution was delivered of 



(a) Bac. Abr. tit. Scire Facias, A. 
** Regularly upon the statute (West. 
2), a scire facias cannot be granted 
bat upon a record ;" 2 Inst. 470. 

(d) Tidd's Prac. 8th ed. 1139; 
Bac Abr. tiC Scire Facias, D ; 2 V. 
Wms. Saund. 72 a, note to Under' 
hiU Y. Devereux ; Com. Dig. tit. Pa- 
tent, F, 7 ; H. V. Sir O. Butler, 3 
I^v. 223 ; Com. Dig. tit. Pleader, 3 
L, 3 ; 2 V. Wms. Saund. 72/, n. 

(c) 2 Inst. 470—679. 



(d) Co. Litt. 291. a. ; 2 V. Wma. 
Saund. 6, n. 1 ; 2 Tidd's Prac. 8th 
ed. 1154. 

(e) Per Holt, C. J., in Witherg v. 
Harris, 7 Mod. 68; Com. Dig. tit. 
Pleader, 3 L, 1. 

(/) Per Powell, J., 7 Mod. 69. 

(g) 13 Edw. I. St. 1, c. 45. 

(A) 2 Inst. 469 ; Com. Dig. tit 
Execution, I, 4 ; Co. Litt. 290. b. ; 
Com. Dig. tit. Pleader, 3 L, 1. 



Why required after a Year and a Day, 



the same thing of which judginent was given ; and there- 
fore, if there was no execution appearing on the roll, a 
9cire facias issued to show cause why execution should not 
be awarded. 

^' But if the plaintiff, after he had obtained judgment in any Thereaaon 
personal action, had lain quiet, and had taken no process of required in 
execution within the year, he was put to a new original upon Son^aner^ 
his judgment, and no scire facicu was issuable by law on the tton?('a'^* 
judgment, because there was not a judgment for any particular ^**'* 
tkinff in the personal action with which the execution could be 
compared : therefore, after a reasonable time, which was a year 
and a day (t), it was presumed to be executed, and therefore 
the law allowed him no scire facicu to show cause why there 
should not be execution. But, if the party had slipped his 
time, he was put to his action on the judgment, and the de- 
fendant was obliged to show how that debt of which the judg- 
ment was an evidence was discharged "0)* 

In the case of Withers t. Harris (k) the reason given is, '^for 
that in a real action one could have no other advantage of his 
judgment; but, in a personal action, debt would lie on the 
judgment" (J), "And the reason of a scire facias in a real 
action at the common law was for that the party might have a 
release or other matter to plead ; and it was thought hard, in 
such case, to suffer execution to be without any opportunity of 
pleading, because thereby the freehold is not only divested, but 
the party put to an action of a higher nature, which sometimes 
the nature of the case did not allow of" (m). 

It was however>in personal actions, at an early period, found 
inconvenient, aud often a means of oppression, that the plain- 
tiff should on the one hand be compelled, afber the lapse of a 
year and a day, to commence a new action upon his judgment ; 



(i) "A jeu and a day is the time 
limited by law to the plaintiff for 
many purposes for prosecnting his 
right;" WUherts. Harri$, 7 Mod. 
65. 

(j) Bac. Abr. tit. Ezecation, H, 
407, 408 ; 2 Tidd's Prac. 8U& ed. 
1152 — 1154; 2 V.Wms. Saund. 12 d, 
n. ; 5 Bla. Com. 421 ; Lush's Pr. 500 ; 
2 Inst. 470 ; Sir WUHam WaUcer^tt 
caae, 2 Leon. 77 ; 3 ib. 259 ; 4 ib. 
44. 

(*) 7 Mo. 65, 66 ; 2 V. Wms. 



Saund. 6, n. 

(/) "In aU cases where a man's 
writ was determined by a judgment, 
though he had passed a year and a 
day before execution, yet he had 
some benefit of his judgment; and 
therefore, if it were in debt, he had his 
action upon the judgment, being mat- 
ter of higher nature than his first 
cause of action ; if the action were 
real he had a $cire facias /*' Withers 
V. Hanritf 7 Mod. 66. 

(m) Withers t. Harris, ubi supra. 

B 2 



Given in Personal Actions by Statute of Westminster 2- 

whilst, on the other hand, the defendant might be subjected to 
the accumulated costs of a series of actions (n). 

To remedy these evils, and to make the forms of proceeding 
more uniform in real and personal actions, the Statute of West- 
minster was passed (o), which "applies a proper remedy hy 
giving the scire facias upon the judgment after a year and a 
day " (p) ; and in real actions the former tedious process of the 
common law upon this writ, as it then lay, was abridged (^q). 

In the case of Withers v. Harris (r), Lord Chief Justice Holt 
is reported to have said, relative to this statute giving the writ 
of scire facias in personal actions, " that he was not satisfied 
with Coke's inference from it, that no scire facias did lie upon 
a judgment in a personal action " (*) ; but Powell, J., in the 



(n) *' Actions of debt upon judg- 
ments in personal suits have been 
pretty much discountenanced in the 
Courts, as being generally yezatious 
and oppressive, by harassing the de- 
fendant with the costs of two ac- 
tions instead of one;'' 3 Bla. Com. 
p 160. 

(o) The following is the section of 
the Stat, of West. 2 (13 Edw. T. st. 1, 
n. 45), which gives this writ in per- 
sonal actions :—" Because that of 
such things as he recorded before 
the Chancellor and the justices of the 
King that have record, and be en- 
rolled in their rolls, process of plea 
ought not to be made by summons, 
attachments, essoin, view of land, and 
other solemnities of the Court, as 
hath been used to be done of bar- 
gains and covenants made out of the 
Court ; from henceforth it is to be 
observed that tho»e things which are 
found enrolled^ before them that have 
record, or contained in fines, whe- 
ther they be contracts, covenants, 
obligations, services, or customs 
knowledged, or other things whatso- 
ever enrolled, wherein the King's 
Court, without offence of the law and 
custom, may execute their authority, 
from henceforth they shall have such 
vigour, that hereafter it shall not 



need to plead for them. Bat wfaeo 
the plaintiff cometh to the King*» 
Court, if the recognizance or fine le- 
vied be fresh, that is to say, levied 
within the year, he shall forthwitfa 
have a writ of execution of the same 
recognizance made. And if the re- 
cognizance were made, or the fine 
levied, of a further time, passed, the 
sheriff shall be commanded that he 
give knowledge (quod scire fiidat) 
to the party of whom it is complain- 
ed, that he be afore the justices at a 
certain day, to show if he have any- 
thing to say why such matters en- 
rolled or contained in the fine ought 
not to have execution. And if he do 
not come at the day, or peredventure 
do come and can say nothing why 
execution ought not to be done, the 
sheriff shall be commanded to cause 
the thing enrolled or contained in 
the fine to be executed. In hlce 
manner an ordinary shall be com- 
manded in his case, observing never- 
theless, as before is said of a mean 
which by recognizance or judgment 
is bound to acquit ;" 2 Inst. 469. 

(jd) Dighton v. Grarwil, 4 Mod. 
248. 

(g) 2 Inst. 470. 
(r) 7 Mod. 67. 
W 2 Inst. 469. " Some diversity 



An Addition to the Common-law Remedy. 



same case, is represented as answering, "As to Coke's opinion 
upon the Statute of Westminster the Second, that before the 
statute, the writ of scire facias did not lie in personal actions, 
the law had been so taken ever since." To which Lord Holt 
replied, that " he submitted to Coke's opinion, though he saw 
no reason for it." 

The remedy thus wisely given, to have execution on old judg- Ad addition 
menta in personal actions, was however in addition to, and not mon-iaw 
in substitution for, the former remedy by an original action ; action on 
and the plaintiff may yet, if he choose, waive the benefit of ment. 
the statute, giving the writ of scire facias^ and resort to his 
original action of debt on the judgment to which he is entitled 
by the common law (Jt). 

To prevent this right of resorting to an action of debt on a 
prior judgment being used oppressively by plaintiffs in accu- 
mulating costs by successive actions, the stat. 43 Qeo. III. 
c 46, 8. 4, was passed, which enacts that, *' In all actions upon 
any judgment recovered which shall be recovered in any Court 
in England or Ireland, the plaintiff or plaintiffs, in such action 
on the judgment, shall not recover or be entitled to any costs 
of suit, unless the Court in which such action on the judgment 
shall be brought, or some judge of the same Court, shall other- 
wise order («). 



of opinion hath been, whether there 
was a seire facias at the common 
law before this Act, and the doubt 
g;rew for want of distingniahing be- 
tween personal actions and real ac- 
tions ; for true it is, that in personal 
acdonst i^ the plaintiiT after judgment 
given, or recognizance acknowledged, 
sued oat no process of execution 
within the year, he could have no 
teire facias; but the plaintiff or 
oonnaee was driven to his original 
(whi<^ is to be intended upon the 
judipnent or recognizance), as in ac- 
tions of debt, writs of annuity, or 
other personal actions, wherein debt 
or damages were recovered, or upon 
recognizances. 

** Bat in real actions, or upon a 
fine levied, though the demandant or 
conosee sued out no execution within 



the year after the judgment given or 
fine levied, the demandant or conusee 
of the fine after the year might have 
had a scire facias for the land, &c., 
because he could not have any new 
original, either upon the judgment or 
fine, as he might in other cases. Now 
this Act giveth a scire facias in per- 
sonal actions in lieu of a new ori- 
ginal.'' 

(/) <*This statute is in the affir- 
mative, and therefore it restraineth 
not the common law ; but the party 
may waive the benefit of the scire 
facias given by this Act (13 Edw. I. 
St. 1, c. 45), and take his original ac- 
tion of debt by the common law ;'' 
2 Inst. 472. 

(tf) See 2 Tidd's Prac. 8th ed. 
1005. This act, however, only ex- 
tends to ** judgments recovered by 



Where a New Party to the Suit, 



In the case of Hiscocks v. Kenq> (o), Lord Denman explama 
the reason why a scire facicts is required after the expiration of 
a year in personal actions very clearly. He is there reported 
to say, *'At the common law, a presumption arose from a 
plaLntifTs delay beyond a year, that his judgment either had 
been satisfied, or from some supervening cause ought not to be 
allowed to have its effect. After such delay, therefore, he waa 
not allowed to issue execution as a matter of course, but waa 
driven to bring a new action on the judgment. The scire fadoAy 
which had been in use at the common law for the purpose of 
executing judgment in real actions after a year and a day's 
delay, was therefore adopted by the statute as a less expenaiTe 
and dilatory course for the plaintiff, and as equally affording 
protection to the defendant, if he had any reason to show why 
the execution should not issue." 

The rule therefore now is, since the Statute of Westminster, 
':^ reviv7a in personal as well as in real actions, that execution cannot issue 
afte?a^^ upon a judgment above a year old, without a revival by scire 
and a day. yj^^*^ ^y^^ ^nd the Writ is then a judicial writ to continue the 

former suit, and to have execution of the judgment (x). 
Second ge- It is also a rule that whenever it is sought to fix a party on 

neralrule. — • j . • • . .1 •. i. i^ j 1^ 

To revive a & judgment given agamst another, it must be done by sctre 
where a°new/<^<^<w (y) > t^© ^ulc being that where a new person, who waa 
guS!^ *® *^® not a party to a judgment or recognizance, derives a benefit 
by, or becomes chargeable to, the execution, there must be a 
scire facias to make him a party to the judgment or recog- 
nizance {z). 

With regard to one class of cases however, namely, to public 
companies, it was formerly held that, where an Act of Parlia- 



First gene- 
ral rule.— 



plaintiiTs, and not to a judgment of 
nonsuit ;'' Bennett v. Neale^ 14 East, 
344. And a judge at nisi prias has 
no power to order costs in an action 
on a judgment; Jones y. Lakct 8 
Car. & P. 395 ; and see Fraser v. 
Mosest 1 Dowl. N. S. 705 ; Lush's 
Pr. 778 ; Hanmer ▼. White, 12 M. 
& W. 519. 

(r) 3 Ad. & E. 679 ; S. C, 5 N. 
&M. 11.3. 

(«') Anon, Lofft, 329. 

(a) 2 V. Wms. Saund. 71 a j Co. 
Litt. 291. a. 



(y) Crois V. Law, 6 M. & W. 
223. 

(2) Pennoir v. Brace, 1 Lord 
Raym. 245; 1 Salk. 320; 2 V. 
Wms. Saund. 6, n. 1 ; and fee 2 
Inst. 471. " One that ie not party 
to the record, recognizance, fine, or 
judgment, as the heir, executor, or 
administrator, though they be priyj, 
and though it be within the year, 
shall have no writ of execation, 
but are to have a Bcire facias to 
enable themselves to the suit; and 
so likewise of the tenant or defend- 



I 



Where a New Party to the Suit. 1 

ment allowed a public company to be sued in the name of itd 
" public ofBcer for the time being" (a), or in the name of " anj 
officer of any such company" (^), or "in the name of one of 
two officers for the time being to be appointed by such com- 
pany" (e), or in its corporate name (rf), and expressly rendered 
the members of such company liable to execution on the judg- 
ment obtained, in an action against such public officer, officer, or 
company, this rule of law, " that where a new person, who was 
not a party to the judgment, derived a benefit by, or became 
chargeable to, the execution, there must be a scire facias to 
make him a party to the judgment," did not apply ; and it was 
at one time held to be sufficient, previously to issuing execu- 
tion agunst a member of a public company, to suggest on the 
record by leave of the Court, the facts which rendered him 
liable, vrithout making him a party to the record by scire 
/aeias {e). 

But under more recent decisions, actions airainst the pubUc in the caite 

. . . of a public 

officers of joint-stock companies, (established prior to the oompany. 
7 A 8 Vict. cc. 110 and 113,) wherein it is sought to have exe- 
cution on the judgment against the members of such com- 
panies, form no exception to this general rule. In Cross and 
others V. Law (/), it was decided in the Court of Exchequer, 
and also in Wkittenbury v. Law (^), in the Court of Common 
Pleas, and in Bosanquet and others v. Ransford (A), in the Court 
of Queen's Bench, and subsequently affirmed on error in the 
Exchequer Chamber (t), that the proper course of proceeding, 
where judgment has been obtained against the public officer of 
a joint-stock banking company, in order to have execution on 
the judgment against any member of the company, is by scire 
facias and not by entering a suggestion on the roU, overruliDg 
the decision of Bartlett and another v. Pentland (J), In the 



ant's part, for the alteration of per- 
son altereth the process; otherwise 
it is in cases of a statute staple or 
merchant, Sic, because the process 
is giTen by other Acts of Parliament/' 

(a) Joint-stock Banking Act, 7 
Geo. IV. c. 46, s. 9. 

(b) Joint-stock Companies Act, 
4 & 5 Will. IV. c. 94, 8. 3, now 
repealed by 1 Vict. c. 73. 

{c) 1 Vict. c. 73, s. 3. 



(<0 7&8 Vict. c. 110,8.25. 

{e) Bartlett v. Pentland, 1 B. & 
Ad. 704 ; 6 Bing. N. C. 345. 

(/) 6 M. & W. 223. 

Qn) 6 Bing. N. C. 345. 

(A) 11 Ad. & £. 520. 

(f) Ranrfard ▼. Botanquet and 
others, 12 Ad. & E. 813; and 2 
Q. B. 972. 

(J) 1 B. & Ad. 704. *' The uni- 
form course, if new parties are in* 
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Exceptions, where not required. 



case of joint-stock companies and joint-stock banking com- 
panies, howeyer, established since the stats. 7 & 8 Vict. cc. IIO 
and 113, those statutes bij down a different rule, and render 
the issuing of a scire faeioB in such cases unnecessary (^). 
Ezceptkuu There are, howeyer, many exceptions to the first general rule 
general rule, that execution Cannot issue upon a judgment aboye a year old, 
without a reyiyal of the judgment by aeire faeiaa; aa where 
the execution has been suspended by the agreement of the 
parties (/), eyen by parol (m) ; or the plaintiff has judgment 
with a cesset exeeutio for a year ; because the delay is by con- 
sent of parties and in fayour of the defendant, and the indul- 
gence of the plaintiff ought not to be turned to his preju- 
dice (n). Also where the defendant brings a writ of error, 
and thereby hinders the plaintiff from taking out execution 
within the year, because the writ of error after seryice of the 
notice of the allowance thereof, containing a statement of some 
particular ground of error intended to be argued (o), is a 
supersedeas to the execution, and the defendant in error must 
wait till it be determined (p). While the cause is dep^iding 
on the writ of error, it is still subjudice whether the plaintiff 
shall recoyer or not, and the year for the execution ought to be 
accounted from the final judgment giyen (q). So, where the 
plaintiff has been preyented from suing out execution within 
the year, by the defendant's obtaining an injunction out of 
Chancery, because " the rule of reyiying a judgment aboye a 
year old by a scire facias before suing out execution upon it. 



trodaoed, is by scire faciag; sag- 
gettion is applicable only to ool- 
lateral facts affecting the same par- 
ties ; as for ezample, change of namei 
allowance, or disallowance of costs 
nnder Acts of Parliament and similar 
matters ;" per Lord Denman, C. J., 
in Boeangnet ▼. Ran^fbrd, 11 Ad. & 
£. 528. 

(k) See 7 & 8 Vict. c. 110, s. 68, 
and c. 113, ss. 9 and 13 ; and poet, 
book i. ch. Til. as to ** Pnblic Com- 
panies ;" and book ii. ch. ii. " Scire 
facias against Members of Joint-stock 
Companies." 

(/) Hiseocks V. Kemp, 3 Ad.& E. 
679 ; Morris t. Jones, 2 B. & C. 



242 ; Heath v. Brindiey, 2 Ad. & 
E. 365 ; Powis t. Powis, 3 Ad. & 
E. 682, n.; Har. Dig. 6012; 6 
Moore, 517 ; see /mw/, book i. ch. Tii. 
et seq. 

(m) Morgan ▼. Burgess^ 1 Dowl. 
N. S. 850. 

(n) 2 V. Wms. Saand. 72 *, n. ; 
2 Tidd's Prac. 8th ed. 1155. 

(o) R. G. H.T. 4 WiU. IV.r. I, 
s. 9. 

Qp) 2 V. Wms. Saund. 72 <f, n. ; 
2 Inst. 471. 

(q) Bac. Abr. tit. Ezecntion, H, 
409 ; lb. tit. Scire Facias, C, 131 ; 
4 Com. Dig. tit. Execation, I, 4. 
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which was intended to prevent a mirprise upon the defendant, 
ought not to be taken advantage of by a defendant, who is bo 
far from being Biirprised bj the plaintifTs delay that he him- 
self tries all manner of methods whereby he may delay the 
plaintiff" (r). In any of these cases, the year and a day does 
not begin to run till the time for which the execution has been 
stayed has elapsed, the writ of error is determined, or the in- 
junction is dissolved. 

It has also been held that the conusee of a statute merchant, on aitatote 
or of a statute staple, or of a recognizance in the nature of a SJSgni"***' 
statute staple, may sue out execution at any time without a '^^' 
scire foetoM; or if the conusee die, his executor may sue out 
execution without a scire facias; or if the conusor be returned 
dead by the sheriff, execution may be taken out against his lands 
in the hands of his heir, vrithout a scire facias. This advantage 
over the common-law rules, which attach to other securities, 
was given by the statutes which originated these securities, in 
order to secure a ready remedy for trading debts *^ to encourage 
strangers to trade with us" (#). 

Also, where 2k fieri facias, or elegit , or capias ad satisfaciendum 
has been taken out within the year after judgment, and not 
executed, it is unnecessary to take out a scire facias to revive 
the judgment {£) ; because the plaintiff has taken steps to 
sstisfy his judgment, at a time when no presumption of pay- 
ment existed (it) ; and the writ so taken out runs until it is 
executed (v) : the only inference, if any, from the writ's not 
being returned, being, that the sheriff has been unable to find 
the defendant, in order to make the arrest (r). 

Also, in the case of the warrant of attorney required from an 
insolvent debtor, before his adjudication and discharge to con- 



(r) Michel t. Cve et Uxor, 2 Burr. 
660 ; accord, Hitcoeks v. Kemp, 3 
Ad. & £. 682. 

(«) Bac. Abr. tit. Execution, B; 
2 y. Wms. Saund. 71c; 2 Inst. 
395, 471 ; tee poet, book i. ch. 

(0 2 Inst. 471 ; Com. Dig. tit. 
ExecutioD, I, 4 ; Bacon's Abr. tit. 
Scire Facias, C, 133. 

(u) Per Parke, B., in Simpeon v. 
Heaih, 5 M. & W. 635 ; S, C, 7 
Dowl. 832. 



(t?) Per Parke, B., in Greenthiek 
▼. Harris, 9 M. & W. 777 ; and see 
T%omae t. Harris, 1 Dowl. N. S. 
793; Moms y. James, 1 D. & L, 
807. The limitation of twelve months 
to a writ of mesne process ** does not 
apply after judgment '," per Parke, 
B., Harmer v. Johnson, 14 M. & W. 
343 ; and see the last case as to 
the principle laid down in the text 
generally ; and see post, book i. ch. 
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Not necessary for the Croum. 



In the ctae 
of the 
crown. 



fesB judgment for the amount of the debts in his schedule, 
under the 1 & 2 Vict. c. 110, a. 87, such judgment has the force 
of a recognizance, and no scire facias is necessaiy to reTire it 
ou account of any lapse of time, but execution may at all times 
issue thereon against the future property of the insolrent, by 
order of the Insolvent Court (ir). So also, in the case of a rule 
of Court, (on an award, or by an agreement, or for costs,) in the 
nature of a judgment, under the 1 & 2 Vict. c. 110, a. 18, 
a writ of execution may issue after the expiration of a year 
without a scire facias (x). 

And, lastly, it is not necessary for the Crown to sue out a 
writ of scire facias to revive a judgment, when more than a 
year has elapsed since the judgment was recovered (y) ; or to 
have execution on a recognizance, acknowledged more than a 
year and a day (z), for nullum tempus oecurrit regi (a). Neither 
in case of the death of the debtor of the Crown is a scire facias 
necessary against his heir, executor, or administrator, the pro- 
ceeding in that case being by writ of diem elausit extremum 
against his lands and chattels (d). Neither is a scire facias to 
have execution for a specialty debt due to the Crown, on a bond 
or recognizance (e) ; or on a debt of record, (on commission 
issued out of the Exchequer, and inquisition of a simple-con- 
tract debt taken, returned and recorded in the Exchequer («f), ) 
in all cases necessaiy, though it is the usual practice to proceed 
by scire facias. If there is no doubt about the debt, and there 
is danger of its being lost, from the insolvency of the debtor ; 
then upon an affidavit of these facts, and the fiat of the Chan- 
cellor, or one of the Barons of the Exchequer, the Crown by 
virtue of its prerogative may sue out an immediate extent in 
chief, without the intervention of a scire facias^ to have imme- 
diate execution of the Queen's debt (e). For when once debts 



(it) See po9i^ book i. ch. vii. 

(jt) See p(at^ book i. eh. vii. 

(y) Awm. 2 Salk. 603 ; 2 Tidd, 
8th ed. 1090; Gilbert's Exchequer, 
166, 167 ; 1 Price, 395 ; West, 316. 

{z) " Where an obligation is ac- 
knowledged in a court of record, 
such recognizance is the same as a 
judgment, the conusor is personally 
present; the Court is supposed to 
know him as such a defendant against 



whom they give judgment;" Gil- 
bert's Hist. View of the Exchequer, 
p. 121, and p. 97. 

(a) 2 Tidd's Prac. 8th ed. 1140. 

\b) 2 Tidd's Prac. t^. 1140. 

(c) Gilbert's Hist. View of the 
Exchequer, p. 106. 

id) 2 Tldd's Prac. 1092 ; Gil- 
bert's Exch. 113, 166; and aeepoti, 
book iii. ch. ?ii. 

(e) 2 Tidd's Pi-sc. 8th ed. 1092. 



Where a Judicial Writ. 



II 



due to the Crown are reduced to a certainty and are not in 
fieri^ the proceeding must be by dlBtresa for their speedy levy, 
and for the soonest satisfaction of the Queen's debt (/). But 
if it be doubtful whether the bond or recognizance be for- 
feited {g)j or if the debtor be solvent, then the Crown cannot 
proceed by extent ; but must issue a %tire facie* to give the 
debtor an opportunity of answer, before execution can be had 
of the debt (A). 

The year must be computed from the day of signing judg- The yets, 
ment to issuing the writ ; and not by the number of terms (t) : pated. 
the year depending upon the stat. 13 Edw. I. s. 1, c. 45, the 
wordfl of which are " infra annum/* is to be reckoned by calendar 
months (j). 

In all cases where the writ of scire facias is required, either ^'^JJ* *'. *" 
to revive a previous judgment above a year old (A:), or where a writ. 
person has become interested in the suit, who was not a party 
to the judgment (/), it is & judicial writ to warn the defendant 
to plead any matter in bar of the execution (m) ; and in these 
cases it is only a quasi eontinuaticn of the former suit, brought 
merely to revive the former judgment (n), and is then properly 
called a writ of execution (o). 

In one case a scire facias disclosing the facts upon wliich it 
was founded, and requiring an answer from the defendant, was 
said to be in the nature of a declaration (/>). In another, that 
the declaration and writ are synonymous (q). 

But there are many cases in which the issuing of this writ where it u 



(/) GUb. Treatise of the Ezch. 
96 ; Attorney- General v. Sewell, 4 
M. & W. 91. 

{ff) GUb. Ex. 166. 

(A) 2 Price, 288, 292 ; 2 Tidd'i 
Prtc. 1092, 8th ed. 

(i ) Simpson y. Gray, Barnes, 197 ; 
Bac. Abr. tit. Sdre Facias, C, 132 ; 
Com. Dig. tit. EiecntioD, I, 4 ; see 
Hart Y. Middleton, 2 Car. & K. 
10, per PoUock, 0. B. " In legal 
matters, a month means a lunar 
month; bat in commercial matters 
a month always means a calendar 
month." 

U) 2 Tidd's Prac. 8th ed. 1154 ; 
Winter y. Lightbound, 1 Stra. 301 ; 
2 ▼. Wms. Samid. 72 <f, n. 

{k) Ante^ p. 6. 



(0 2 v. Wms. Saund. 6, n. 1 ; 
2 Inst. 471. 

(m) Co. litt. 291. a. 

(n) 2 V. Wms. Saund. 7\b\ Cocks 
Y. Brewer, 11 M. & W. 56 ; S. C., 2 
Dowl. N. 8. 759 ; 1 V. Wms. Saund. 
291 c, n. {e) ; Bac. Abr. tit. Scire 
Fadas, A, 129 ; Wright y. Nutt, 1 
T. R. 389, per Ashhnrst, J. ; 2 Tidd, 
8th ed. 1145. 

(o) In these cases 'Uhe writ of 
scire facias is a writ of execution, and 
is to hsYe execution;" Litt. s. 505; 
2 Tidd's Prac. 8th ed. 1140; PhiU 
Ups Y. Broum, 6 T. R. 284. 

(p) 2 Tidd's Prac. 1140, 8th ed.; 
Vttugkan y. Floyd, 1 Sid. 406 ; Gilb. 
Hist. View of the Exch. 126. 

{g) Blake y. Dodemeed, 2 Str. 776. 
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fVhen an Original Action. 



tare of an 
original. 

To repeal 

letters 

patent 



an orMnai, is the commencement of an original action (g), and in which 
also it is in the nature of an original action (r). 

It is an original action when the writ is issued to repeal 
letters patent, and in that case it is founded on the record of 
the patent (s), and may be sued out either in the Pettj-ba^ 
Office in Chancery (t)y or in the Court of Queen's Bench (u) ; 
and it lies " when the Queen, by her letters patent, doth grant 
by several letters patent, one and the self-same thing to seyeral 
persons," for the first patentee to repeal the subsequent letters 
patent ; or, when the Queen is deceived by a fedse suggestion, 
she may by her prerogative, by scire facias, repeal her own 
grant ;" or, " when she hath granted anything which by law 
she cannot grant, in her own right and for the advancement of 
justice, she may have a scire facias to repeal her own letters 
patent " (v) : or " where a patent is granted to the prejudice 
of the subject, the Queen, of right, is to permit him to use her 
name for the repeal of it, in a scire facias, at the Queen's suit, 
and to prevent multiplicity of actions ; for such actions will lie 
notwithstanding such void patent" («?). It lies to repeal the 
grant of a franchise, where such grant is injurious to another ; 
as the grant of a market (or) : as also in the case of an abuse of 
a franchise by negligence, as of a ferry (y), for the Crown to 
repeal the grant, and vest it in some other person. It also 
lies to repeal a patent granting an office, where the officer 
neglects his duty ; as where a serjeant-at-arms '' absented him- 
self from the exercise of his duties, so that the business of the 
King remained undone" (js) ; for where the holder of a patent 
office has committed a cause of forfeiture, the patentee shall 
not be ousted by the King, except by scire facias at the suit of 
the King : and the reason of this is, as it seems, '^ because he 
who is in, and placed in an office by matter of record, of which 
the King himself has notice, ought not to be removed except by 



{q) 2 Tidd's Prac. 1139, Sth ed.; 
Litt. Ten. s. 505. 

(r) Co. Litt. 291. a. ; Burr v. At- 
woody 1 Salk. 89. 

(«) " A patent is a record in 
Chancery upon which a Bcire facias 
may issue, and it is a sufficient re- 
cord whereon to found it ;" R. v. 
Sir O. Butler, 3 Lev. 223 ; Bac Abr. 
tit. Scire Facias, C, 138. 

(0 2 Tidd's Prac. 1139, Sth ed. ; 
2 V. Wms. Saund. 72, n. 



(tt) 2 Chit. Arch. 8th ed. 1023 ; 
see now 12 & 13 Vict. c. 109, s. 32 ; 
and p09tt book iii. ch. ii. 

(v) Bac. Abr. tit. Scire Facias, 
C, 3. 

(v) Ibid, ; Brewtter y. WM, 6 
Mod. 230. 

ix) Brewtter y. Weld, 6 Mod. 
230 ; Res v. Eyre, I Stra. 43 ; S, C. 
10 Mod. 258. 

(y) Peter V.Kendal, 6B,8iC.7lO, 

{z) Rex V. Etton, Dyer, 198 a. 



When an Original Action. 



13 



matter of record, scilicet by scire facias, and avoidance of the 
letters patent thereof" (a). In ail these cases it is an original 
writ. 

And it is in the tiature of an original action ; because, to '» the na- 
aathorize the plaintiirs attorney to sue out the wnt, he must orifinai 
have a new warrant and retainer, which is not so of a mere 
writ of execution (6). Nor is it necessary to have a judge's 
order to change the attorney before suing out this writ by a 
different attorney to the one who conducted the action to 
judgment (e). A new right also accrues to the plaintiff by 
the judgment of revivor, in bar of the Statutes of Limitation ; 
the time of limitation beginning to run from the date of the 
revived j udgment (d) . 

The writ in all cases is in the nature of an action^ because the i« in the 
defendant may plead to it ; for, whenever the defendant may action, 
plead to any writ, whether original or judicial, it is in law an 
action (e) ; and, though to revive a judgment, it is a judicial 
writ to continue the effect of, and "have execution" (/) 
of, the former judgment ; yet it is in the nature of an action^ 
because the defendant may plead any matter in bar of the 
execution upon the first judgment {g). But in some cases — Torevirea 
as, to have execution on a recognizance, or debt acknow- a^r^gni-^*^ 
ledged of record (A), and enrolled (t) — there has been no **"*^* 
former suit, at least against the conusor, even in a recognizance 
of bail, and it is then in the nature of an original action (j), 



(a) Dyer, 198 b. 

(&) Tyevibun ▼. Lavfrenee, 2 Ld. 
Ra3n>>- 104^ * Herd v. Berstowe, 
Cro. Elia. 177. 

(c) BatcAehr y. ElHs, 7 T. R. 
337. 

(rf) Farran v. Beretford, 10 CI. & 
Pin. 319 ; (/Brien ▼. Ram, 3 Mod. 
170, 186. 

(e) 2 V. Wmt. Saand. 6a; Co. 
Litt. 291. a. 

(/) Litt. Ten. a. 505. 

(ff) C Brian y. Bam, 3 Mod. 189. 
*' A release of ezecntion is a good 
bar in a scire faciag;** Co. Litt. 
291. a. But '* a release of actions is 
no bar to haye execution ;'' Aitham's 
case, 8 Co. Rep. 150. *' And seeing 
the words of the scire facias be quare 
execuiumem habere rum debet, the 



tenant or defendant may plead any- 
thing in bar of execution ;" 2 Inst. 
472; and see Bac. Abr. tit. Sd. Fa. 
A and E. " It has been held in a 
variety of cases that a scire facias is 
an action ;*' per Buller, J., in Winter 
y. Kretchman, 2 T. R. 46. <'A 
scire facias is in effect a new ac- 
tion, where the defendant may defend 
himself by pleading what has been 
done under the original judgment ;" 
Holmes y. Netolands, 5 Q. B. 370. 

(A) 2 v. Wms. Saund. 67 b. 

(0 Glyn and others y. Thorpe, 1 
B. & Al. 153 ; 2 Y. Wms. Saund. 
71 c, n. 

0') Winter V. Kretchman, 2 T. R. 
46 ; Rex y. Eyre, 1 Stra. 43. *' Upon 
a recognizance it is always an ori- 
ginal proceeding ;" 2 V. Wms. Saund. 
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and a plea of ''a release of all actions is a good bar of the 
same" (k), 
Liraitotion By the 3 & 4 "Will. lY. c. 27, a. 40, twenty years is the period 
to which the effect of a judgment is limited ; and no scire facias 
can be sued out to revive njudfftnenty unless within twenty years 
next after a present right to receive the sum due on the judg- 
ment shall have accrued to some person capable of giving a 
discharge for or release of the same, unless in the mean time 
some part of the principal money or some interest thereon 
shall have been paid, or some acknowledgment of the right 
thereto shall have been given in writing, signed by the person 
by whom the same shall be payable, or his agent, to the person 
entitled thereto, or his agent; and no proceeding shall be 
brought in such case but within twenty years after the last 
payment or acknowledgment; and, by the Law Amendment 
Act, 3 & 4 Will. IV. c. 42, s. 3, a scire faunas upon a recogni- 
zance, to which before that Act there was no limitation (be- 
yond a legal presumption of the satisfaction of the debt after 
twenty years without acknowledgment) (/), is included in the 
limitations therein described ; that is, twenty years is a sta- 
tutable bar to it, in the same manner and with the same 
exceptions as to a scire facias on a judgment (m). 
Proceedings If the judgment is under seven years old, the scire facias 
judjfment. issues of coursc upon a pracipe without rule or motion («) ; if 
above seven and under ten years old, a side bar or treasury 
rule is obtained (o). By 1 E. G. H. T. 2 WiU. IV. r. 79, « a 
scire facias to revive a judgment more than ten years old shall 
not be allowed without a motion for that purpose in term, or a 
judge's order in vacation ; nor, if more than fifteen, without a 
rule to show cause." The judge will grant an order without a 
summons, where the judgment is more than ten and under 
fifteen years old. After fifteen years a judge at chambers will 
not interfere {p). The general rule with respect to these cases 
is, that an affidavit stating that the debt is still outstanding, 
and that the judgment remains unsatisfied, should be made by 

7\b,n.i Woodyer ▼. Gretham, Skin. (m) 2 Chit. An^. 8tii ed. 1010. 

682; Fenner v. Ewmt, 1 T. R. 267. (n) 2 Chit. Pract. 1026. 

{k) Co. Litt. 291. a. 298. a. ; AU (o) Jervis's New Rules, 4th ed. 

tham'scatey 8 Co. Rep. 150 ; 1 Rol. p. 82, n. (a); 2 V. Wms. Saand. 

900; 5 Com. Dig. tit. Pleader, 3 L, 3. 72/, n. ; HardUty v. Bamy, 2 Salk. 

(/} 1 Tidd's Prac. p. 15, 17, 8th 598; 2 Chit. Arch. 8th ed. 1010 

ed.; CttWw ▼. Fi/27Mi/rtcit, Peak. Ad. 1026. 

Ca. 92 ; Flower y. Bolinybroke, I (p) 2 Chit Arch. 8th ed. 1026. 
Stra. 639. 
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the party in whose favour the judgment was given, or by the 
attorney who acted for him as such when the judgment was 
obtained (q). 

Having now, in rapid review, shown the nature of the writ of 
scire faeiaa in its different characters, namely, as a continuation 
of a former suit (r), and in the nature of an action («) ; as an 
original action (^), and as in the nature of an original action (u) 
— it is proposed briefly to draw attention to its varied appli- 
cability, in order, within the scope of an introduction to the 
sabject, to convey a superficial view of those cases in which the 
writ is required, and in which it is the proper remedy. After- 
wards, its particular applicability in each case will form the 
subject of distinct chapters and closer examination. 

The subjects to which the writ of scire facias is applicable instances of 
may be divided into two leading classes, each marked by dis- ^ii^^x- 
tinctive principles : namely, first, where it is required to eon- 
timue a former suit to execution ; and secondly, where it is the 
commencement and foundation of an action, or is in the nature of 
an original action. 

Each of these leading divisions or classes of cases to which 
this writ is applicable and in which it is necessary may be again 
subdivided ; the first into those cases where, first, it is sought 
to revive a judgment in order to have execution in a suit by or * 

against the same party ; and secondly, where it is sought to f 

revive a judgment by or against a new party to the suit, as in 
the case of members of joint-stock companies, assignees of 
bankrupts, or insolvents, executors, or administrators, or heirs, 
or in cases of bail ; or where a feme sole has married since the 
judgment : and the second division, or class of cases, may be 
sub-divided into those cases where, first, the scire facias is in 
the nature of an original action, as to have execution on a re- 
cognizance or on a bond to the Crown ; and secondly, where it 
is an onginal action, as to reverse a grant by letters patent, on 
the ground of deceit, or prior grant of the Crown of the same 
thing to another party. 

Hitherto there have been but slight attempts to classify the 
cases in which this writ is necessary according to the prin- 
ciples on which it appears to be founded ; and it is hoped, that 

{q) Duke of Norfolk v. Spencer^ 4 (r) JntCf p. 6, 1 1 . 

Dowl. 746 ; and see Smith y. Mee, 1 (») yinte, p. 11, 13, 

D. & L. 907 ; JVright v. Maddockn, (/) Aniey p. 12. 

8 Q. B. 119. («) Ante, p. 13. 
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the attempt now to do so will be found ad\rantageous as ayoid- 
ing confusion and leading to cleamesB of apprehension. 

The accompanying table and heads of chapters (r) will also 
be found of use to the reader, for reference, in the course of 
the examination of this subject in its different divisions. 

We will now first proceed to treat more parfcicularlj of the 
cases in which the writ oi scire facias is required to continue a 
former suit to execution, as subdivided into the two classes 
just stated ; viz. first, where the writ is required to revive a 
judgment by or against the same party ; and secondly, where it 
is required to revive a judgment where there is a new party to 
the suit. 

(9) See table of clasttfication and heads of chapters at commenceaaent 
of book, ante. 
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CHAPTER II. 

TO REVIVE A JUDGMENT, AFTER A YEAR AND A DAY, 
BY OR AGAINST THE SAME PARTIES. 



Against whom it lies, p. 17. 

Must he brought where the Venue 
in the original Action was laid, 
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A scire facias to revive a judgment is either by or against the Apinst 
same or different parties (a). It is against different parties in ilea. 
cases of death, marriage, or bankruptcy, to revive the judgment 
by or against the representatives of the original parties to the 



(a) 2 V. Wms. Sannd. 72 d, n. ; Tidd, Prac. 9tfa ed. 1122 ; 8th ed. 1162. 

C 
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suit (b). In the present chapter it is intended to confine 
attention to those cases only in which it is necessary to reyive 
a judgment by or against the same parties. 

After the year and a day, a scire faeiaa lies between the same 
parties who were parties to the judgment (c). 

We haye already seen why it is required in personal actions 
to revive a judgment after a year and a day by scire faei^ts (d). 
When thus issued to revive a judgment already obtained, 
which by lapse of time the law presumes to be executed, or to 
have been released, an opportunity is afforded to the defendant 
of pleading that the judgment is executed, or of showing a 
release or discharge of the debt, if he can, before the plaintiff 
shall have execution. It is in this case manifestly not an ori- 
ginal proceeding, but the continuation of a former suit (e). 
Most be The scire facias must be brought in the same county where 

where the the veuuc was laid (e). In a recent case, where the venue in 
r^d?^ the original action was laid in London, and in the declaration 
on scire facias to revive the judgment the venue was laid in 
Kent, it was objected on the authority of the case of Musffrave 
V. Wharton (/) that this was a material variance, the modem 
practice of setting out the reeuperavit of the judgment only 
in general terms, not abolishing the requisites of the ancient 
mode of setting out the whole record ; and that formerly such 
a variance in setting out the record would have been fatal. It 
was decided upon the pleadings, that the judgment alone 
and not the venue was in issue, and that the plea of nul 
tiel record raised no other question (p). The case, however, 
does not appear to have been carried further, and it may be a 
question how far the identity of the judgment is sufficiently esta- 
blished vrith such a variance on the record ; and, as the scire 

(b) There must be priTitj, or a' 6; 5. C, Cro. Jac.331. '' The «etr^ 

scire faeiat wiU not lie ; Com. Dig. faeiiu ought aiioay< to parsiie the first 

tit. Pleader, 3 L, 7. action;" Bac. Abr. tit. Sdre Facias, 

(e) Com. Dig. tit. Pleader, 3 L, 5. D, 148 ; and see 2 V. Wms. Sannd. 

(d) Ante, di. i. p. 3 ; HUcoeks 72 x, n. Accordingly "a scire facias 

▼. Kemp, 3 Ad. & E. 679 ; 2 Tidd's must be in the same county where 

Plrac. 8th ed. 1152; 2 V. Wms. judgment or where execution is 

Saund. 72 <f, n. 3 ; Com. Dig. tit. awarded ;" Com. Dig. tit. Szecn- 

Pleader, 3 L, 4. tion, I. 4. 

(«) 2 Tidd's Prac. 8th ed. 1175; (^) PhUUps ▼. Smith, 2 Dowl. 

9th ed. 1103. N. S., 688 ; 2 Tidd's Prac 8th ed. 

(/) Muagrave ▼. Wharton, Hob. 1158. 
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facias in this case is but the continuation of the former suit, 
such a variance would seem to be an irregularity, which 
cannot be amended upon the trial of an issue of nul tiel 
record (h). An action of debt on the judgment, the alter- 
native remedy, must be laid in the county where the instru- 
ment is recorded, or where it first becomes operative (t). 
And, as in an original action, the venue cannot be changed 
arbitrarily, after plea, by the plaintiff from that originally laid, 
without a proper application on special grounds to amend the 
declaration by changing the venue (which application may be 
revised, as it is the plaintiff's fault that the venue was not 
rightly laid in the first instance (Xr) ), it would seem that the same 
rules would apply to a declaration on a scire facias; and, being 
a continuation of the original action, this would make the record 
inconsistent with itself (/). The case of Phillips v. Smith (m) 
seems to decide only that the plea of nul tiel record is not the 
proper mode of taking advantage of the alteration of venue. 

The scire facias must issue out of the Court in which the And in the 
original action was depending (n) ; and where the judgment where the 
was given, if the record remains there (o). The record of the waf^ven. 
judgment must be in Court, for it is the foundation and warrant ^Jthe^**'** 
for the scire facias (p) . The scire facias must recite the judgment jjjjjj^i^ 
that was given (q) ; and before what judge (r). According to Court, 
the old practice the whole record was set out in the declaration 
in scire facias; but, by the modem practice, it is usual only to set 
out the reeuperavit in general terms (s). If the record of the 



(A) 2 TSdd'f Pnc 9th ed. 1122 ; 
8th ed. 1175 ; Wharton ▼. Mtugrave, 
Cro. Jac 331 ; S. C, Hob. 4 ; Yelr. 
218 ; Wright t. Mett, 1 T. R. 388 ; 
and Me Syre$ ▼. Tamton, Cro. Car. 
313. And tee Cooper v. Petmefather, 
7 C. B. 739. 

(i) LuAh, 342; Gilb. Debt. 413; 
Hwiley ▼. Hodgwn, 8 Taunt. 171 ; 
Cro. Car. 313. 

{k) Jyrea ▼. Burton, 6 Tannt. 408; 
Lush, 347; Leunt ▼. Shelly, 7 Taont. 
146. 

(Q See obierrationB of Abinger, 
C. B., in Harwood ▼. Law, 7 M. & 
W. 207 ; Mid see Com. Dig. tit. Ex- 
eoation, I, 4 ; Barnes, 207. 

(m) 2 Dowl. N. S. 688. 



(n) 2 v. Wmt. Sannd. 72 a. 

(o) 2 v. Wms. Sannd. 72/, n. 
'* If it is to have execution of a judg- 
ment, tbe judgment must be entered 
upon record before tbe scire facias 
sued ; and it is not sufficient that it 
is signed by the officer ;*' Com. Dig. 
tit. Pleader, 3 L, 3 ; and see Com. 
Dig. tit. BaU, R, 2 ; 2 Tidd's Prac. 
8th ed. 1156; 9th ed. 1105. 

{p) Com. Dig. Pleader, 3 L, 3. 

{q) Cro. Eliz. 817; Com. Dig. 
Pleader, 3 L, 3. 
' (r) Com. Dig. Pleader, 3 L, 3. 

(«) PhilHpe T. Smith, 2 Dowl., 
N. S., 688 ; Fowler v. Kickerby, 9 
Dowl. 682. 

C2 
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And if 
removed, 
mnst iasae 
oat of the 
Goart 
where the 
record is. 



judgment be removed, the scire facias must issue out of the 

Court where the record is (Jt)y and must show hoW it came to 

be removed, whether by certiorari or writ of error ; as, in the 

first case, the writ must set forth the limits of the inferior 

jurisdiction, and pray execution within those particular limits ; 

in the latter case, the writ must pray execution generally ; for 

by the affirmance of the judgment it becomes the judgment of 

the superior Court, and the party may have execution in any 

part of England («). 

Hiutpar* The scire facias must pursue the terms of the judgment, and 

terms of the a variance from it is error, as if it mistakes the sum (tr). 

andvari- Though an immaterial variance from the record does not pre- 

aocc is 

error. judice, as an omission in the style of the king (w). It need not 
recite all the proceedings upon which the judgment was given, 
but the judgment only (or). The power of amendment has, how- 
ever, now greatly lessened the importance of these rules (jr). 
Where a judgment was obtained against two, and a scire /ados 
was issued to revive the judgment against one only, the scire 
facias was held to be demurrable ; the judgment being joint, so 
ought the scire facias (g). But the modern decisions have held 
this to be an irregularity only to be taken advantage of on 
motion, and not upon demurrer (a). So, if a recognizance 
be taken before a judge, and not entered in Court, and the 
plaintiff declares upon a recognisance in Court, it is vari- 
ance (6) ; and such variance cannot be amended, for the writ 
does not appear to the Court to be wrong, and there may be 
such a judgment (c). 
DU^ction In the case of the nonjoinder of a co-contractor there is a 
respect, be- distinction between a scire facias to revive a judgment and an 



(0 2 V. Wma. Sannd. 72/; Com. 
Dig. Plead, 3 L, 8 ; Com. Dig. tit. 
Bail, R, 2; 2 Tidd, 9th ed. 1105. 
As to the removal of a record, see 
Fazakerljf ▼. Baldoe, 6 Mod. 178, and 
the cases noted in 2 Wms. 8aand. 
26, n. 1. 

(«) Guillam ▼. Hardetty, 3 Salk. 
320; B.C., 1 Ld. Raym. 216; 2 
V. Wms. Sannd. 72/, n. ; Bac. Abr. 
tit. Scire Facias, D, 149. 

(v) Com. Dig. tit. BaO, R, 2 ; 
Cro. Eliz. 855 ; Mara ▼. Qniny 6 T. 
R. 5, per Kenyon, C. J. 

{to) 3 Mod. 227 ; Com. Dig. tit. 



Pleader, 3 L, 3. 

{x) R. Carth. 149; Com. Dig. 
tit. Pleader, 3, L, 3. 

(y) See pwif book iv. as to Amend- 
ment. 

{z) Ponton ▼. HaU, 2 Salk. 598 ; 
2 V. Wms. Saand. 72 d, n. ; Res t. 
Chapman, 3 Anst. 811 ; Lut. 1280 ; 
Com. Dig. Bail, R, 7. 

(a) Swainabury ▼. Pringle^ 10 B. 
& C. 751 ; Fowler t. Rickerby, 9 
Dowl. P. C. 682. 

(3) Com. Dig. tit. Pleader, 3 L, 3. 

(c) Vavawr ▼. BaUe, 1 Salk. 52. 
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action of debt on the judgment, because a scire faeiasy although fcirejhcUu, 
for some purposes considered in the light of an action, is also action on 
a continuation of the original action, and is a species of execu- ment. 
tion which should strictly follow the judgment on which it is 
founded ; but, " an action of debt on a judgment being founded 
on the consequent duty, is not to be differed firom the ordinary 
case of an action of debt against one of seyeral joint con- 
tractors '' (e), to which the proper and only objection which 
can be taken is by plea in abatement for the nonjoinder of the 
co-contractors (c). 

So, if a record on which a judgment is founded be binding ^l^^ •"* 
on seyeral parties Jointly and severally, the scire facias may issue Ju^ment. 
against all jointly (<f ), or against each seyerally (e) ; or the scire 
/ados may be joint and the award of execution seyeral : as, upon 
a recognizance of bail, the recognizance being joint and seyeral, 
a scire facias may issue against the bail jointly or seyerally, 
calling upon tAem or each of them to show cause why execution 
" according to the force, form, and effect of the recognizance," 
should not be had (/). 

And it has been held, that one scire facias in all such cases 
is sufELcient, because the recognizance upon which the scire 
facias is founded being joint and seyeral, and the purport of it 
being to haye execution, according to the force, form, and effect 
of the recognizance, it therefore follows that although the sdre 
facias be joint the execution may be seyeral (y). But, where ExeonUon 
a scire facias against joint defendants, as against bail, '^ calls several 
upon them (and not upon each by himself) to show cause why sdre/acUu 
execution should not issue against them according to the force 
of the recognizance, the scire facias is to be taken to be a 
proceeding against the two jointly, though seyeral execu- 
tions may be awarded against the bail, because execution is 
prayed against them according to the force, form, and effect of 



(e) Me Coci$ and others t. Brew- 
er, 11 M. & W. 51 ; S. C, 2 Dowl. 
N. 8., 759; and lee the notes to 
CaMl ▼. Vaujfhanf 1 V. Wms. Saund. 
291 e. 

(d) Bac. Abr. tit. Scire Facias, C ; 
Fori ▼. Olher, 2 M. & S. 2)7 ; Bao. 
Abr. tit. Sdra Facias, D; 2 Salk. 
598 ; Skis. 82, pi. 24. 

(e) Bac Abr. tit. Scire Fadas, C, 
2 ; 2 Inst. 395 ; 2 V. Wms. Saund. 
71^. 



(/) Bac Abr. tit. Ezecntion, G ; 
Com. Dig. tit Bail, R, 11 ; Gee and 
Wife Y. Fane, 1 Lev. 226. Bat 
there cannot be a joint judgment 
against bail on several writs of ecire 
faeias! Viilars ▼. Parry and Moor, 
1 Ld. Raym. 182; Bac. Abr. tit. 
Scire Facias, C. 

(ff) 2 V. Wms. Sannd. 72 a, n. ; 2 
Tidd. 9th ed. 1099—1133; Gee and 
Wife ▼. Sir F. Fane, 1 Lev. 225 ; 
Com. Dig. Ut. BaU, R, 2; Lut. 183. 
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the recognizance, which is several as well as joint ; yet aa the 
scire facias calls upon them to show cause, there can be no 
award of execution against either until both are before the 
Court ; and the best books of practice appear to take it for 
granted that until both defendants are in Court, there can be 
no declaration against either* ' (A) . So where a writ of scire facias 
was issued against fifbeen members of a banking co-partnership 
to make them parties to a judgment obtained against the 
public officer of the bank, and twelve only of the fifteen were 
declared against, for which amongst other causes the declara- 
tion was demurred to ; it was held on the authority of Swains' 
bury v. Pringle, that this variance between the process and 
the declaration was matter of irregularity which might be 
taken advantage of by applying to the Court, but that the 
objection could not be taken on demurrer, or be put on the 
record as an answer to the irregularity ; as that was like saying 
that it amounted to an abatement of the writ, which was 
erroneous ; as it would not be a good plea in abatement with- 
out showing that the omitted parties were alive at the time of 
the plea (i) . 
RoTenaiof As the judgment in scire facias depends upon khe original 
n<iffineii . j^^gi^jg^^^ jf ^]^g ^^ reversed, the judgment in scire facias does 

not stand in force (A), but will be reversed in like manner (/). 
Capiaa can- A scire facios to revive a judgment being but the continuation 
Ksdrt of the former suit (m), no capias can issue upon it on which to 
mesne arrest a defendant, upon an affidavit of his presumed intention 
process. ^ ^^^ England, by order of a judge at chambers, the 6th sec- 
tion of the 1 & 2 Yict. c. 110, having enacted that such order 
shall only be granted '^ at any time after the commencement of 
such action, and before final judgment shall have been obtained 
therein*' (n). And even in cases where it is to be looked upon 
as the commencement of a new action, no capias can be granted, 
as no such power existed in proceedings on scire facias before 
the 1 & 2 Vict. c. 110, and the 3rd section of that act con- 

(A) Swairubury y. Prmgle, 10 B. R. 888. In a recent case it has been 

& C. 751. doubted whether a teirejaeuu wiU lie 

(t) Fowler and others t. Riekerby, on an interlocutory judgment. The 

9 Dowl. 692, per Tindal, C. J. Court of Common Pleas refused to 

ik) Com. Dig. tit. Pleader, 3 L, 18. entertain the matter on motion ; Benn 

(0 Dr, Drurie'a cote, 8 Co. R. t. Greatwood, 6 Scott, 891. 
141. (a) Aecasix and W^e v. Pahner, 1 

(m) 2 Tidd, 9th ed. 1096 ; ante, D. & L. 18. 
ch. i., p. 6 ; Wright v. Nutt, 1 T. 
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fines tliis application to a jadge to grant an order to hold the 
defendant to bail, and to sue out a writ of capias against him 
to such cases only as a defendant was at the time of the 
passing of that Act liable to be arrested upon (n). 

It was formerly a question of doubt whether or no a icire 
/aeias to haye execution on a judgment in ejectment was ne- 
cessary, the decisions being conflicting (o). But it has now rn ^eet- 
long been settled that ''if there be judgment in ejectment 
and no execution sued thereon in a year and a day, an habere 
facias possessionem cannot be sued out after, without a scire 
/ados** (joi) ; for the words of the Statute of Westminster 
which giyes this writ in personal actions are, ''whether they 
be contracts, Ac., vel alia qu€ecunque irrottdata,^^ which com- 
prehend all judgments, and give the like remedy on them by 
scire facias as the demandant had on a judgment in a real 
action at common law (9). If a plaintiff should issue execution 
after the lapse of a year and a day without first reviving the 
judgment by scire facias, the Court upon application will set it 
aside, and if executed order the possession to be restored (r). 
And an application to the Court for that purpose may, it seems, 
be made at any distance of time («), and by a tenant in pos- 
session who has not appeared («). 

And even if the judgment be obtained against the casual 
ejector, so that the merits are not tried, a scire facias must 
issue to revive it after the lapse of a year and a day (/). In 
such a case it seems that the terre-tenant must be joined in the 
writ (u). In Ireland, it has been held not irregular to omit 
making the terre-tenants parties to the scire facias, but that it 
may be returned nihil (x). So even where a mortgagee re- 
covered the land in an ejectment against the heir of the mort- 

(n) See last note. (r) Doe ▼. Lord^ 7 Ad. & E. 610. 

(o) Com. Dig. tit. Execution, A, 5, (9) Goodtitle d. MurreU ▼. Badtitle, 

I, 4. Held necessary, 1 Sid. 351 ; 9 Dowl. 1009. 

emUra Salk. 258, 600. (0 Doe d. Ramabottom t. Roe, 2 

(/») Bac. Abr. tit. Scire Facias, C ; Dowl. N. S. 690. 

7 Mod. 64, 66 ; 2 V. Wms. Saond. (ti) 2 Chit. Arch. 8th ed. 963 ; see 

72 d, n. ; Proctor t. Johnson, 1 Ld. forms, Tidd's Forms, 721, 722 ; ProC' 

Raym. 669 ; Withers ▼. Harris, 2 Ld. tor v, Johnson, 1 Ld. Raym. 670 ; 

Raym. 806 ; Ad. Eject. 346 ; Doe d, 806-808 ; seealso 2 Tidd,9th ed. 1249, 

Stephens ▼. Lord, 1 P. & D. 388 ; and the authorities there quoted ; 

Cook T. Cook, 3 Ley. 100, and see 6 Doe d, Ramsbottom t. Roe, 2 Dowl. 

M. & S. 179 ; Putland ▼. Newman, N.S. 690. 

perBayley, J.; aeepost, bk. ii. ch. is. (jt) Pope v. Roe, 1 Alcock & Na- 

(q) 2 Tidd, 8th ed. 1154. pier, 43. 
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gagor, and after lying by, owing to a negotiation^ more than a 
year and a day, without saing out a scire faeioB^ issued a writ 
of habere/acias possessionem under which the sheriff gave him 
possession, the writ was set aside for irregularity in being 
issued without the judgment being revived by seire facias; and 
if the lessor of the plaintiff will not restore the land of which 
he is thus in possession in right of his judgment, though a 
writ of restitution cannot be grauted, yet the Court will not 
permit him to retain it (y). 

It was formerly held that if aa elegit were not issued within 
a year aud a day after the judgment, if there were oontinnonoes 
on the roll, it might be taken out at any time without issuing 
a scire facias ; and it was said that this had been the constant 
practice for many years («). But it has since been held that 
there is no differ^ce in the nature of an degii to furnish a 
different rule of practice to that which pervades all other exe- 
cutions (a), and that the lessor of the plaintiff must have a 
scire facias as in other cases (6). And it has been since held, 
in Putland v. Newman (a), by Bayley, J., ** that he could see no 
reason for any material dbtinction between the present and 
other cases; the mischief applying equally to one as to the 
other. If, as had been observed, an eleffit were given by the 
Statute of Westminster the Second, so also a seire facias lay bj 
the same statute." 

It is laid down in some of the older authorities that ^ if the 
iwaed idfter demandant sues execution after a year after judgment, he must 
wuhoata havo a scire facias (e) ; for if he sues a capias adsatisfaeienduimj 
not void bat i^c, after the year, without reviving the judgment by scire faciasj 
it is not only erroneous, but void" {d). In some old cases, how- 
ever, this doctrine was not assented to, and the writ of ea, sa. 
was said to be merely voidable by error, but not void (e). 
Thus, in Martin v. Bidge (/), the defendant was taken by a 



A writ of 
execntion 



(y) Doe d, Stevens v. Lord, 6 Dowl, 
257. 

(z) Seymow y. GreeiwUi, Garth. 
283 ; S. C, Comb. 232. 

(a) Putland t. Newman, 6 M. & S. 
181. 

{b) Withers y. Harris, 1 Salk. 258; 
S. C, 2 Ld. Raym. 806 ; 2 V. Wms. 
Saund. 68/; see Rolt v. The Mayor, 
Sfe. qfGrat/esend, 7 C. B. 777. 

(e) Com. Dig. tit. Execution, A, 4. 

(d) Com. Dig. tit. Execution, 1, 4 ; 



Russeffs case, 4 Leon. 197; Cfood- 
title d. MurreU y. Badtitle, 9 Dowl. 
1009 ; KB post, book ii. ch. ix. 

(e) Com. Dig. tit. Pleader, 3 L, 2 ; 
Howard y. Pitt, 1 Salk. 261 ; and 
see Shirley y. Wright, 1 Salk. 273 ; 
Patrick y. Johnson, 3 LeY. 403 ; 2 
V. Wms. Sannd. 6 a ; Chobnondeley 
Y. BeaUng, 2 Ld. Raym. 1096. 

(/) Barnes, 206; Bac. Abr. tit. 
Scire Facias, C. 
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ea. 9a. issued afteor a year and a day from the time of the judg- 
menty without any 9cire faciM to leviYe it. The defendant 
brought his action for false imprisonment, and the plaintiff 
justified under the ca, 9a. The defendant then applied to set 
aside the ea, «a., and it appearing that a copuw ad respondendum 
only had been obtained in an action of debt on the same judg- 
menty and that a ea. sa. had not iuued within the year, there 
was nothing to warrant the continuance of a ca. ea. on the roll. 
The rule was therefore made absolute to set aside the ca. ea. 
The ease of Mortimer t. Figott (g) threw some doubt on these 
prior decisions, the Court of King's Bench making a rule 
absolute for discharging the defendant out of custody, on the 
ground that the judgment on which the execution issued, and 
on which he was charged in custody, had been signed more 
than a year before the issuing of such execution, and had not 
been reviyed by eeire faciae, or otherwise kept on foot. It ap- 
peared that, from 1821 to 1834, the defendant had been in 
custody without making any effort to obtain his liberty, and the 
Court, in deciding that the lapse of time did not bar the right 
of the defendant to avail himself of the objection, held that 
the proceeding of the plaintiff was a nullity as contrayening 
the direct words of the statute. The case of Blanchenay y. 
Burt and othere (A) has, however, re-established the autho- 
rity of Howard v. Pitt^ Shirley y. fFright, and Patrick y. 
Joknsan (t), the Court of Queen's Bench having reviewed its 
decision in Mortimer v. Pigottf and held that the defect of not 
reviving the judgment after a year and a day by ecire faciae 
amounts only to an irregularity of which the opposite party 
might take advantage by writ of error; or, on appUcation to 
the Court, the writ of ca. ea. might be set aside ; but it is not 
a mere nullity. 

In another case (k) it has been held, that where a defendant, when 
in custody at the suit of some other party than the plaintiff, 
was brought up by the plaintiff by habeae corpus, and charged 
in execution, when more than a year and a day had elapsed 
since tl^ signing of the plaintiff's judgment, the plaintiff 
could not regularly do so without reviving his judgment by 
scire fttdaSy or showing that he took out execution within a 
year from the signing of the judgment ; and that if this were 

(jf) As reported in 2 Dowl. 615 ; (t) Note {e\ ante, p. 24. 

■bat iee the same case reported in 4 (k) Smith v. Sandyt, 3 Ad. & E. 

Ad. & £. 363. 693 ; S. C, 5 Nev. & M. 59 ; 1 Har. 

{h) 4 Q. B. 707. & W. 377. 
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not done the plaintiff's proceedings would be irregular: and 
the Court will make a rule absolute, to discharge a defendant 
out of custody in such a case. So tkfi. fa. upon a dormant judg- 
ment before reyival is irregular ; and a second fi. fa. maj be 
taken out and executed after revival, although the first which 
issued before is not returned or quashed (/)• 

So, where an outlaw has been arrested on a ca. sa., issued pur- 
suant to a judgment more than a year old, but which has not 
been revived by scire facias^ he may apply to be discharged out 
of custody notwithstanding the outlawry, as the latter proceed- 
ing only prevents his availing himself of the benefit of the law 
against others, but does not prevent him from protecting his 
person from wrongful restraint (m). 

But if judgment is signed in an inferior Court after a year 
and a day, without being revived by scire facias^ it seems that 
a defendant cannot obtain a habeas corpus for his discharge out 
of custody, as no certiorari can issue to bring up the record of 
an inferior Court after judgment (n). 
What But where a writ of scire facias has been sued irreeularly, to 

•moants to o ^ * 

waiver of which an appearance has been entered by the defendant, and 
* the plaintiff has delivered a declaration to which a plea is deli- 
vered, pending a motion to set aside the writ the defendant's 
plea is a waiver of the irregularity (o). 
J[2^ If there be any irregularity in the writ, and the defendant 

may quash has appeared to it, the party suing it out may have leave to 
^«^t. quash it on payment of costs (jj). Any want of uniformity of 

practice in the Courts on this point was remedied by E.G.H.T. 
2 Will. IV. s. 78, whereby it was ordered that, " a plaintiff 
shall not be allowed a rule to quash his own writ of scire facias 
after a defendant has appeared, except on payment of costs." 
Ajid it has since been held that this rule is msi in the first 
instance {q) ; but as it is a matter of right for the plaintiff to 
quash his own scire facias on payment of costs, the Court wiU 
not make the payment of costs of a cassetur breve in an action 
brought on the judgment during the pendency of the sctrs 
facias a condition precedent {q). 

(/) Anon, 1 Ld. Keoyon, 120. 486. 

(m) Walker ▼. Thelhufm, 1 Dowl. (y) Ade v. Stubbt, 4 DowL 282 ; 

N. S. 277. OUverson v. Latow, 7 DowL 605 ; 

(n) Kempy. Balne, 1 D. & L. 885. S. C, 2 W. W. & H. 54. As to the 

(o) Shman t. Gregory , 1 D. & R. cases in which any error or irregn- 

181. larity In the writ may be amended, 

{p) Pickman ▼. Robson, I B & A. wepwi, book iv. tit. Amendment. 
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Wlien judgment has been revived by scire facias, if the plain- New tdre 
tiff do not take ont execution within a year after such revival (r), neoesMry. 
he must either sue out a new scire facias, or bring his action on 
the judgment, before execution can be sued out («). 

If a judgment has been more than once revived by scire Host redte 
facias, the scire facias last issued should recite the previous »^njScitu. 
scire facias on the same judgment, although it may not have 
been returned and filed (t) ; otherwise, for aught that might 
appear to the contrary, the original judgment might have been 
in part discharged, under proceedings taken on the judgment 
revived by the first scire facias («). 

If, after judgment, the plaintiff within the year unnecessarily when no- 
sues out a scire facias,he cannot afterwards have a capias within raedont. 
the year till he has a new judgment in the scire facias (x). 

And w^here a scire facias has been unnecessarily sued out, 
and the defendant's attorney proposes terms of compromise, 
on which the defendant acts for a time, the defendant cannot 
afterwards object to pay the costs of such unnecessary scire 
facias ; the treaty made by the attorney, and acted on, binding 
the client even as to these costs, admitting the scire facias to 
be unnecessary (^) . 

Upon a motion to revive an old judgment by scire facias, the JiMigmcnt 
validity of the iudfi^ment cannot be impeached for the purpose impemched 

c • 4.1. i. X- 1. i. X ^' ^ f V on motion 

of opposmg that motion, but a separate application must be to reviTe an 
made to set aside the judgment, as the judgment must be con- ment. 
eidered regular till it has been set aside (z). 

Where an interlocutory judgment has been obtained, and 
the plaintiff delays executing a writ of inquiry for more than a 
year, he cannot proceed further without suing out a writ of 
scire facias to revive the judgment (a). 



\ 



(r) 2 Crom. 3rd ed. 97, 103. 

C«) 2 Tidd. 8th ed. 1158 ; 9th ed. 
1106; 2 V. Wm8. Saund. 72/; 2 
Chit. Arch. 1033 ; (y Brian ▼. RoMj 
3 Mod. 189 ; RasteU's Entriea, 193 ; 
Barnard v. Tuner , A Leon. 186 ; 
Barnard and Sugser'a cane, Dyer, 
214 ^ ; Fitzherbert's Natura Brevium, 
122, Writ of Debt ; Farran v. Be^ 
retford, 10 CI. & Fin. 334. 

(0 See form, Chit. Forms, No. 18, 
p. 447 ; Tidd's Forms, p. 493. 

(«) Walker t. Thellmon, 1 Dowl. 
N. S. 578, oTerruling A'&w, Am. of 



McDowaU, y. Dodd, 467 ; and see 
Bac. Abr. tit. Execution, D, and 
MeltoTY. PoweU, 2 Marsh. 78. 

{x) Bac. Abr. tit. Scire Facias, C ; 
2 Tidd. 8th ed. 1154; 9th ed. 1103 ; 
1 Roll. Abr. 900. 

(y) Brew$ter ▼. Meaks, 2 Dowl. 
612. 

(z) Thomaa ▼. Wmamt, 3 Dowl. 
655. 

(a) How ▼. Acton, 12 Mod. 500 ; 
Peyton t. Burdus, 2 Stra. 1100 ; 2 
Tidd's Prac. 8th ed. 1154; Bac. Abr. 
tit. Scire Facias, C, p. 133. 



2« 



When Scire Facias cannot be sued out. {Bk. I. 



Plaintiff 

maybe 

noQftiiitod. 



It baa, however, been doubted wbetber a scire facias will lie 
upon an interlocutory judgment. The Court will not entertain 
the matter on motion, Lord Chief Justice Tindal, in Benn y. 
Greatwood (6), observing that "this was much too grave a 
question to be determined on motion ; and that there being a 
dictum of Lord Holt in favour of the course pursued by the 
plaintiff (in suing out a scire facias in order to obtain his coats 
on an interlocutory judgment, on which no proceedings had 
been taken for more than a year), the defendant must be left 
to his remedy by writ of error. 

If the plaintiff be under any legal disability, he cannot sue 
out a 9eire facias^ as if he be a British subject, and reside in 
an enemy's country without being detained as a prisoner of 
war (e) ; or if he be an outlaw, in which case he can only 
appear in Court for the purpose of reversing his outlawiy (^f), 
and not to take any benefit of the law : in these cases if the 
plaintiff sue out a scire facias^ it would seem from the case of 
O'Mealey v. Wilson that he must be nonsuited (c). 

Formerly, no writ of error lay into the Exchequer Chamber 
on a judgment given in the King's Bench on a scire facias^ but 
only into Parliament, the Statute 27 Eliz. c. 8, s. 2, which 
gives the writ of error into the Exchequer Chamber, mention- 
ing only '^ actions of debt, detinue, covenant, account, actions 
upon the case, ejectment or trespass" (e) ; and in the construc- 
tion of this statute, it was held that the statute was confined to 
Writ of the seven particular actions enumerated therein (/). But the 
to Exohe- law has recently been materially altered in this respect, and 
8er. writs of error « upon any judgment," whether given by the 

Courts of Queen's Bench, Common Fleas, or Exchequer, are 
^^ made returnable only before the judges, or judges and barons 
as the case may be, of the other two Courts, in the Exchequer 
Chamber, any law or statute to the contrary notwithstand- 



{b) 6 Scott, 891. 

(c) (y Medley y. fFikon and ano- 
ther, I Camp. 482. 

(d) Walker ▼. TheUawm, 1 Dow]. 
N. S. 277 ;jper WightmaD, J., «* The 
Court cannot allow an outlaw to take 
any benefit of the law." Lukes ▼. 
Holbeche, 1 M. & P. 126; Somerex, 
HoU, 8 Dowl. 506, where proceed- 
ings bj plaintiff in an action of libel 
were stayed till his outlawry was re- 
versed ; Aldridge ▼. BuUer, 2 M. & 



W. 412, where held that ** an out- 
law cannot appear in Court for any 
purpose but to reverse his outlaw- 
ry." 

{e^ 2 V. Wms. Saund. 71 a. 

(/) 2 V. Wms. Saund. 101 c, n. ; 
NeviU ▼. South, Cro. Car. 286 ; Lan- 
caster V. Keyleigh, Cro. Car. 300; 
Anon, ib., 464 ; Vaughan v. Williams, 
Cro. Jac. 171; Sandelow ▼. Deverton, 
Cro. Jac. 384 ; liariop v. Holi, Salk. 
263. 



Ch, II.] fflrit of Error lies on. 29 

ing (A). This statute has been held to extend to a judgment 
against a defendant on an indictment in the Queen's Bench, 
and that the Court of Exchequer Chamber has jurisdiction 
upon criminal as well as civil cases, when brought before it by 
writ of error (t). And it also applies to judgments given in 
the Court of Queen's Bench on error from a Court below ; 
Tindal, C. J., holding in a late case " that the words of the 
8tb section of 11 Geo. IV. A 1 WiU. IV. c. 70, are free from 
all ambiguity. In terms they extend to ' any judgment gwen 
hf any of the three superior Courts at Westminster. These 
words, in themselves, include not onlj judgments in causes 
originally commenced in such Courts, but all judgment* given 
by those Courts" (k). It would appear, therefore, that a judg- 
ment on a scire facias is now revisable on error in the Exche- 
quer Chamber. 

It has been seen that in the case of the Crown a scire facias in the otM 
is not in aU cases necessary, the principle of '' nuUum tenants Grown. 
occurrit regi*' applying; and though it is the practice to issue 
the writ before having execution, where there is any doubt 
about the debt, and where the debtor is solvent ; yet if the 
debt is unquestionable and in danger from the insolvency of 
the debtor or otherwise, an immediate extent in chief may 
issue on the judgment without the intervention of a scire 
facias (I), 

There are also several exceptions in which it is not necessary 
to issue this writ when more than a year has expired after 
judgment, which have already been referred to (m), and which 
will be found more fully treated of in the subsequent chapter on 
the exceptioual cases in which this writ is not necessary (n). 

The omission to sue out a writ of scire facias vihen from lapse omifldon 
of time such a writ is required, is a ground of error, which is wrfiS whin 
apparent on the face of the record (o). giSnildof 

By the 3 & 4 Will. IV. c. 27, s. 40, not scire facias can be «™'- 
sued out to reidve a judgment, unless within twenty years next of the 
after a present right to receive the sum due on the j udgment shall 
have accrued, unless in the mean time there shall have been 

(A) 11 Geo. IV. & 1 WiU. IV. c. (/) Sea ante, oh. i. p. 10 ; and see 

70, 8. 8, an Act " for the more effec- post, book Hi. chaps, vii. & viii. ; Bac. 

taalAdministratiouof Justice in Eog- Abr. tit. Execution, K; lb. tit. Pre- 

land and Wales." rogative, £, 6. 

(0 Rejp T. fVHffht, 1 Ad. & E. (m) Ch. i. p. 8. 

434. (fi) Post, book i. ch. vii. 

(Jt) Nesbit T. Rishton, 9 Ad. & E. (o) Goodtitle d. MurreUy. Badiitle, 

426 ; S. C, 2 P. & D. 706. 9 Dowl. 1009. 
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Limitation of the Writ. 



[Bk. I. 



Practice. 



some acknowledgment of the debt in writing, part payment on 
account, or payment of interest ; and no proceeding shall be 
brought in such case but within twenty years after the last 
payment or acknowledgment ; and the same period of limitation 
is given to a recognizance by the 3 <& 4 Will. lY. c. 42, s. 3, 
which cannot be revived by scire facias after twenty years have 
elapsed (ji). 

But if payments on account have been made within twenty 
years, a judgment more than twenty years old may be revived 
by scire facias (q). And if within twenty years a judgment ia 
revived by scire facias, a new right is acquired by such judg- 
ment (r), from which new right the limitation of twenty years 
begins to run, and not from the original judgment (s). Such 
previous scire facias must however be set forth in the declara- 
tion in scire facias; otherwise if more than twenty years have 
elapsed since the original judgment, a plea of the statute 
would be a good plea in bar, and a replication setting out the 
previous scire facias and revival of the judgment within twenty 
years would be a departure, as setting up a new right, and 
would be bad (t). 

As to the practice on issuing a scire facias on judgments 
above seven and under ten years old, above ten and under 
fifteen years old, and above fifteen years old, see antCy Ch. 
I. (m). 

The forms of the pr€ecipe for the writ, and of various prece- 
dents, will be found in Chitty's Forms, p. 442 et seq. ; Tidd's 
FormS; pp. 493, 522 et seq, {x) 



(p) See ante, ch. i. p. 14. " The 
legal as well as the natural presump- 
tion being that if a creditor lies by for 
twenty years his demand has been sa- 
tie^ed,*' per Ld. Brougham in Farran 
▼. Beregford, 10 CI. & Fin. 330. 

{q) WWkam t. Wehh, 1 BaU Court 
Rep. (Sannd. & Cole), 69. 

(r) Farran ▼. Bererford, 10 CI. & 
Fin. 319. 

(f) FarreU y. Gleetm^ 11 CI. & 
Fin. 702. "A judgment was obtained 
in 1813. It was reyiyed by 9cire fa- 
cias in 1 828. A biU was filed in 1838 
in the Court of Exchequer in Ireland 
against the representatiyes of the 
debtor, praying for an account, and 



that the principal and hiterest due on 
the judgment might be satisfied out 
of the debtor's personal or real estate. 
Plea of the Statute of Limitations (3 
& 4 WiU. IV. c. 27, s. 40). Held, 
on appeal to the House of Lords, that 
the teire facias created new rights, 
and the plea was no bar to the suit.*' 

(/) Farran y. Bere^ford^ in error, m 
theHonseof Lords, 10Cl.&Fin. 319. 

(tt) P. 14 ; and see Hardesty y. 
Bamy, 2 Salk. 598. See forms of 
aiBdayit, &c., for leaye to sue out a 
writ of scire facias on a judgment 
aboye ten and under twenty years 
old, Chit. Forms of Prac. 442. 

(x) Qeepostf Append. 
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CHAPTER III. 

TO RECOVER DEMANDS ARISING AFTER JUDGMENT 

IN DEBT ON BONDS. 



Dep&»d on ike Stat 8 <$* 9 Will, 

m. c, 11» «. 8, p. 32. 
Judgment to remain as a fwr- 

tier Security to answer Juture 

Breaches, p. 32. 
The Common-law Mule, p. 33. 
The Statute extends both to Bonds 

with Conditions thereunder 

and to Bonds with Covenants. 

and Agreements in some other 

Indenture or Deed, p. 34. 
lb what Cases the Statute does 

not extend, p. 34. 
AU Cases in which Computation 

only is necessary are not within 

the Statute, p. 35. 
Bui are relieved by the 4 Anne, 

e. 16, ss. 12, 13, p. 36. 
Is confined to Actions qf Debt for 

the Penalty, p. 37. 
The Bond only a Security to the 

Amount qf the Penalty, p. 37. 
Cases to which the Statute applies 

and where a Scire facias is ne- 
cessary, p. 37. 
Proceedings on, p. 38. 
The Jury, though summoned only 



on the common Venire, must 
(usess Damages on Breaches 
assigned, p. 39. 

The Damages bounded by the 
Amount qf the Penalty qf the 
Bond, p. 39. 

The Statute compulsory as to 
Proceedings in all Cases 
within it, p. 40. 

Scire facias, onfiirther Breach 
qf Condition qf Bond contained 
in another InstrumerU, p. 41. 

On further Breaches qf Condi' 
tions and Agreements contained 
in same Instrument, p. 42, et 
seq. 

Scire faciaB for further Breach 
in Non-payment qf an An- 
nuity, p. 43. 

Scire facias for flirther Breach 
in Non-payment qf further In- 
stalments, p. 44. 

As to Assignment, and Suggestion 
of Breaches, p. 44. 

When must assign, p. 45. 

When must suggest, p. 45. 

Costs on Scire facias, p. 46. 



Iir the present chapter it is proposed to treat of those 
cases where a scire facias is necessary to recover demands 
which arise after judgment has been obtained, in debt on 
bonds. 

These cases are governed by the equitable statute of 8 <& 9 JJ^pJ2j^,J2 
WilL III. c. 11, B. 8, which directs that in all actions upon ^^^ ^*ii- 
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Stat. ofS ^ 9 WUl. III. c. 11. 



[Bk. I. 



ni. 0. 1 1, 8. bonds, or on any penal sum for the non-performance of cove- 
^' nanta or agreements, breaches shall be assigned by the plamtiff 

on which a jury shall assess the damages that have arisen, for 
which sum only judgment may be entered, and not for the 
whole penalty of the bond, as was formerly the case at common 
law ; and on payment of this sum, together with the costs of 
Judgment 8^t, a stay of execution is to be entered. The statute then 
M rfnrther provides that in each case the judgment, notwithstanding, shall 
imswcr^ ^ remain as a Juriher security to answer the plaintiiF for such 
2>>2^^ damages as may be sustained ^r (amy further breach qfcoveiuinis 
or agreements contained in the condition of the bond, or in 
any other indenture or collateral deed, containing a defeasance 
of the bond (a) ; upon which the plaintiff may hare a scire Jneias 
upon the said judgment against the defendant, suggesting 
other and subsequent breaches of the said covenants or agree- 
ments, and summoning him to show cause why execution 
should not be had for the said breaches upon the said judg- 
ment, upon which there shall be the like proceeding as there 
was in the action of debt upon the said bond, and on payment 
of such Aiture damages, with the costs of suit, all further pro- 
ceedings on the judgment are again to be stayed, and so toties 
quoties (6). 



(a) As to the distinction between 
a '* drfeMtmee and a eanditUm," and 
the requisites of a defeasance, which 
mnst be of as high a nature as tiie 
instroment to be defeated, see notes 
to Fowea Y. Forrest, 2 V. Wms« 
Sannd. 47 ff; Hayfitrd ▼. AndrewM, 
Cro. Elis. 697 ; 2 Bla. Com. 341. 
" A defeasance is an instrument which 
defeats the force or operation of some 
other deed or estate ; and that which 
in the same deed is called a condition, 
in another deed is a defeasance;" 
Com. Dig. tit. Defeasance, A. 

{b) The following is the 8th section 
of this Act : '* That in all actions which 
shall be commenced or proeecated in 
any of his Mijesty's courts of record, 
upon any bond or bonds, or on any 
penal sum for non-performance of any 
covenants or agreements in any In- 
denture, deed, or writing contained, 
the plaintiff or plaintiffs msy assign 



as many breaches as he or they shall 
think fit, and the jury, upon trial of 
such action or actions, $kdtl and may 
auen not only such damages and coats 
of suit as have heretofore been usually 
done in such cases, but also damages 
for such of the said breaches so to be 
assigned, as the plaintiff upon the 
trial of the issues shall prove to have 
been broken, and that the like judg- 
ment shall be entered on such verdict 
as heretofore hath been usually done 
in such like actions ; and if judgment 
shall be given for the plaintiff on a 
demurrer, or by confesuon, or nUkil 
dieit, the plaintiff upon the roll may 
suggest as many breadies of the cove- 
nants and agreements as he shall think 
fit, upon which shall issue a writ to 
the sheriff of that county where the 
action shall be brought, to summon a 
jury to appear before the justioes, or 
justice of assise or nisiprhu, of that 
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At common law, the judgment for the plaintiff in debt on 
bond was, in all cases, that he should recover the penalty (c). 
And before this statute passed, in cases where the bond was The com- 

*■ mon-iaw 

conditioned not for the payment of money, but for the doing rule, 
of some collateral act, the plaintiff not only had judgment to 
recover the penalty of the bond together with his costs, but 
was also entitled to take out execution for the whole without 
any regard to the damage which he had actually sustained by 
the non-performance of the act which the defendant had cove- 
nanted or agreed to do (c^. This state of the law then often 



emiDty, to inquire of the tmth of 
every one of those breaches, and to 
asaew the damages that the plaintiff 
shall have sustained thereby ; in which 
vrit it shall be commanded to the 
said justices or justice of assize or 
stft prhu, that he or they shall make 
a return thereof to the Court from 
whence the same shall issue, at the 
time in such writ mentioned ; and in 
case the defendant or defendants, after 
such judgment entered, and before any 
execution executed, shall pay unto 
the Court where the action shall be 
brought, to the use of the plaintiff or 
plaintiffs, or his or their executors or 
administrators, such damages so to be 
assessed by reason of all or any of the 
breaches of such covenants, together 
witb the costs of suit, a stay of execn- 
tion of the said judgment shall be en- 
tered upon record, or if by reason of 
any execution executed, the plaintiff 
or plaintiffs, or his or their executors 
or administrators, shall be fully paid 
or satisfied all such damages so to be 
assessed, together with his or their 
costs of suit, and all reasonable 
charges and expenses, for executing 
the said execution, the body, lands, or 
goods of the defendant shall be there- 
upon forthwith discharged firom the 
said execution, which shall likewise 
be entered upon record; but, not- 
withstanding in each case such judg- 
ment shall remain, continue, and be 
as a further security, to answer to the 



plaintiff or plaintiffs, and his or their 
executors or administrators, such da- 
mages as shall or may be sustained 
for further breach of any covenant or 
covenants in the same indenture, deed, 
or writing contained ; upon which the 
plaintiff or plaintiffs may have a scire 
factoM upon the said judgment against 
the defendant, or against his heir, 
terre-tenants, or his executors or ad- 
ministrators, suggestingother breaches 
of the said covenants or agreements, 
and to summon him or them respect- 
ively to show cause why execution 
shall not be had or awarded upon 
the said judgment, upon which there 
shall be the like proceeding as was 
in the action of debt, upon the said 
bond or obligation, for assessing of 
damages upon trial of issues joined 
upon such breaches, or inquiry thereof 
upon a writ to be awarded in manner 
as aforesaid ; and that upon payment 
or satisfaction in manner as afore- 
said, of such future damages, costs, 
and charges, as aforesaid, all further 
proceedings on the said judgment are 
again to be stayed, and so totin 
guotieSf and the defendant, his body, 
lands or goods, shall be discharged 
out of execution, as aforesaid." 

(e) Goodwin v. Crowle, Cowp. 358 ; 
Drage ▼. Brand, 2 Wils. 377; Hardy 
V. BerHf 5 T. R. 636. 

(d) See n. 1 to Gamrforth v. Grif- 
fith, 1 V. Wms. Saund. 57. 
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Stat, extends to Bonds vnth Condition and Defeasance. [Bk. I. 



The statute 
extends 
both to 
bonds with 
conditions 
thereonder. 
and to 
bonds, with 
coTenants 
and agree- 
ments in 
some other 
indentnxe, 
or deed. 



To what 
cases the 
statute does 
not extend. 



forced the defendant into expensive suits in equity for re- 
Uef(e). 

It has been held that this statute extends as well to bonds 
with conditions thereunder written for the performance of 
anything contained therein, and to penalties on articles of 
agreement or the like for the non-performance of covenants 
or agreements contained in the same articles, &c., as to cove- 
nants and agreements contained in another indenture, deed, or 
writing (/), provided " the purposes of the bond are declared 
by an instrument of as high a nature executed on the same 
day" (jf). 

This statute has been held not to extend to bail bonds (A) ; 
or replevin bonds (i) ; or to the bonds formerly given by a 
petitioning creditor on suing out a commission of bank- 
rupt (Jc) \ or to common money bonds (/), against the penalty 
of which the Courts give relief to defendants by stat. 4 Anne, 
c. 16, s. 13, on payment of principal, interest, and costs into 
Court, which may then give judgment for the defendant ; or to 
post-obit bonds (m) ; or to a bond for replacing stock (n), com- 
putation only being requisite without the intervention of a 



(«) CoUma y. Collins, 2 Bur. 824. 
The Coarts however, in some cases, 
made roles restraining the execution 
on the judgment beyond the arrears 
doe ; see Filby t. Best, 16 East, 168 ; 
2 Bla. 843 ; Offihfie v. Foley, 2 Bla. 
1111 ; Bridffeg y. WilUameon, 2 Stra. 
814; Darby ▼. WiUnne, 2 Stra. 
958; Matfen ▼. Touchet, 2 Bla. 
706; Gfwleit ▼. Hm^th, 2 Bla. 
958 ; but see contra. Land y. Harris, 
1 Stra. 515 ; teepost, 41, n. (u) ; and 
see note to Gainsford v. Griffith, 1 V. 
Wms. Sannd. 58. '' The Act was 
made in favour of defendants, and is 
a remedial law calculated to give 
plaintiffs relief up to the extent 
of the damages sustained, and to 
protect defendants against the pay- 
ments of further sums than are in 
conscience due, and also to take away 
the necessity of proceedings in equity 
to obtain relief against an unoonsd- 
entious demand of the whole penalty 
in cases where small damages only 



have accrued ;" Hardy v. Bern, 5 
T. R. 637. 

(/) 1 v. Wms. Saund. 58, n. 1 ; 
and see post, 41 ; Hwrst v. Jenninys, 
5 B. & C. 650. 

(jff) Hurst V. Jennings, 5 B. & C. 
659,j9«r Littledale, J. 

(A) Moody V. Pheasan, 2 B. & P. 
446; Selby v. Lewis, 1 Tidd's Prac 633. 

(t) Middleton v. Bryan, 3 M. & S. 
155 ; because the Coarts of law can 
give relief to defendants in these cases, 

1 V. Wms. Saund. 58, n. {b\ 

(k) Smithey v. Edmondson, 3 East, 
16. 

(/) Smith V. Bond, 3 M. Ac S. 528; 
10 Bing. 125 ; James v. Thomas, 5 
B. & Ad. 40 ; 2 Nev. & M. 663 ; 
Howell V. Stratton, 2 Sm. 65; 2 
Moore, 220. 

(m) Warden v. Fermor, 2 Camp. 
285, n. ; Cardozo v. Hardy, 2 B. 
Moore, 220 ; Murray v. Earl ofSfatr^ 

2 B. & C. 82. 

(») SatiU V. Jackson, 13 Pri. 715. 
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jury (o). And a warrant of attorney has been held not to be 
within the statute, though conditioned to pay money by in- 
stalments, or to secure the payment of an annuity (p), ^or 
is the Crown bound to pursue the statute (q). 

The principle on which these decisions go, and on which it 
is held that these cases are not within the 8 & 9 Will. III. c. 
11, 8. 8, is well explained in the case of Murray y. The Earl of 
Stair (r). "Wherever a bond is given for the payment of a sum 
certain, at a day certain, and where the whole sum that the au osms 
plaintiff can ever become entitled to is due at one time, then pnuoon 
it is not within the statute of Will., for in order to ascertain neeeaLry, 
the precise sum due in such a case, computation only is ne- within the 
ceesary, and the intervention either of a jury or a court of ■'**"**• 
equity is unnecessary (s). In all those cases, therefore, where 
the debt or damages can be computed without the aid of a 
jury, though the judgment is for the penalty of the bond, 
which may be, and generally is double the amount of the debt 
secured thereby, and which becomes forfeited at law on non- 
payment at the time fixed, or breach of the condition, yet on 
payment of the principal and interest due at any subsequent 
time, such payment may be pleaded in bar, as if the money ^J^ 5. 
had been paid according to the condition ; and if paid during *^« * -^P- 
the trial, together with the costs of suit, such payment is a dis- i3* 
charge of the bond under sees. 12 & 13 of 4 Anne, c. 16 (t), 
" The main object of the legislature was to make it unneces- 



(o) See Smith y. Bond, 10 Bing. 
125 ; Jame9 y. Thonuu, 5 B. & Ad. 
40; IV. Wms. Saund. 58 a, n. 

{p) Cox Y. Rodbard, 3 Tannt. 74 ; 
Khmerfley y. Miusen, 5 Taunt. 264 ; 
Jamet y. Thoma», 5 B. & Ad. iXtptr 
Littledale, J. " In the case of a 
warrant of attorney the Coart never 
holds a party entitled to relief under 
the statute;'' Shaw y. Worcetter, 4 
Bing. 385 ; 4 M. & P. 21 ; Shaw y. 
MttrqtUs of Worcetter, 6 Bing. 585. 

(g) Per Alexander, C. B., in Rex 
Y. Peio, 1 Y. & J. 171. 

(r) 2 B. & C. 90. 

(t) Per Abbott, C. J., ib. 

(f) The following are the sections 
of the Stat. 4 Anne, c. 16, ss. 12, 13 : 
—Sect. 12. *'And be it further 
enacted by the authority aforesaid, 



that from and after the first day of 
Trinity term, where any action of 
debt shall be brought upon any sin- 
gle bill, or where action of debt or 
scire faeitu shall be brought upon 
any judgment, if the defendant hath 
paid the money due upon such bill or 
judgment, such payment shall and 
may be pleaded in bar to such action 
or suit, and where an action of debt 
is brought upon any bond which hath 
a condition of defeasance to make void 
the same upon payment of a lesser 
sum at a day or place certain, if the 
obligor, his heirs, executors, or admi- 
nistrators, hsYC before the action 
brought paid to the obligee, his exe- 
cutors or administrators, the prin- 
cipal and interest due by the defea- 
sance or condition of such bond, 

1)2 
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Object of the Legislature in passing the Statute, [Bel. I. 



sary for parties to go into a court of equity to obtain relief. 
Now where the penalty was a security for the doing of seTeral 
acts, it became the debt at law by the non-performance of any 
one ; and it was necessary to apply to a court of equity for 
relief, which was granted upon the terms of paying what was 
due in conscience*' (u). But wherever, upon the first breach, 
all that may become due is not payable, as in the case of an 
annuity or money payable by instalments, then justice requires 
that the party should recoyer only what is due, which cannot 
be ascertained without a suggestion, and also that the security 
of the bond should remain for what may become due ; and 
wherever the damages are unliquidated and must be ascer- 
tained by the verdict of a jury, as in the cases of breaches of 
covenant, there also a suggestion is necessary under the sta- 
tute of Will. (x). 

The operation of the statute is confined to actions of debt ; and 



though such payment was not mado 
strictly according to the condition of 
defeasance ; yet it shall and may ne- 
vertheless he pleaded in bar of such 
action, and shall be as effectual a bar 
thereof as if the money had been paid 
at the day and place according to the 
condition or defeasance, and had been 
so pleaded/'^Sect. 13. " And be it 
further enacted by the authority afore- 
said, That if at any time pending an 
action upon any such bond with a 
penalty the defendant shall bring into 
the Court where the action shall be 
depending all the principal money 
and interest due on such bond, and 
also all such costs as have been ex- 
pended in any suit or suits in law or 
equity upon such bond, the said 
money so brought in shall be deemed 
and taken to be in full satisfaction 
and discharge of the said bond» and 
the Court shall and may give judg- 
ment to discharge every such defend- 
ant of and from the same accord- 
ingly." 

(«) Per Holroyd, J., 2 B. & C. 
92. 

(«) lb. per Best, J. A question 
often arises whether a sum stipulated 
to be paid on breach of any covenant 



or agreement shall be considered as a 
penalty or as stipulated damages. In 
the one case the real amount of da- 
mage only as assessed can be reco- 
vered ; in the other, the amount sti- 
pulated as the damage. It seems 
now settled that where the same sum 
is stipulated as recoverable for the 
breach of every article in an agree- 
ment, however minute and unim- 
portant, it shall be regarded as a 
penalty and not as liquidated da- 
mages, although the agreement de- 
clares affirmatively that the same 
shall be taken as liquidated damages 
and not as a penalty; 1 V. Wms. 
Saund. 58 c, n. (if) ; Davies v. Pentom, 
6 B. & C. 216 ; Kemble v. Farren^ 6 
Biiig. 141 ; Homer v. FUntoff, 9 M. 
& W. 678 ; Boys v. AnceU, 5 Bing. 
N. C. 390. But where parties, by 
their mutual agreement, settle the 
amount of damages uneertam m their 
nature in respect of the performance 
or omission of a particular specified 
act at any sum upon which they may 
agree, such sum may be recovered as 
liquidated damages ; 6 Bing. 148 ; 2 
T. R. 32; Duckworth v. Ali$OH, 1 M. 
& W. 412 ; Leighton v. JFale9, 3 M. 
& W. 546. 
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a judgment obtamed in assumpsit or covenant, (which actions ^ oonflned 
soond in damages,) is available only for the damages awarded of debt for 
therein by the jury, and no more, and cannot possibly stand as 
a securitj for future breaches ; and no 9cire facias can issue 
upon it therefore to revive its effect upon subsequently accru- 
ing demands or breaches of covenants or agreements (y), as 
there is no penalty against which a court of equity could re- 
lieve, but merely a breach of agreement for which the jury 
have awarded adequate damages (z). 

The bond in all cases is only a security to the amount of the '^^ **"^ 
penalty, and on payment of the penalty and costs into court, ^^^^^ ^^ 
the plaintiff must acknowledge satisfaction on the record (a), of the 
Beplevin bonds are no exception to the rule where the penalty 
is only double the value of the goods distrained, although the 
plaintiff's costs in the replevin suit much exceed the penalty ; 
and the plaintiff cannot recover more than the penalty and 
costs of suit on the bond (b). 

But if judgment be recovered on a bond, in an action of debt 
on the judgment, interest may be recovered in damages beyond 
the penalty of the bond(c). And where the penalty is con- 
tained in any other instrument than a bond, damages may be 
recovered beyond it ; for the plaintiff has his option to sue 
either for the penalty or for the breach of contract (d). 

We will proceed now to notice those cases in which, on fur- ^"«« ^fj. 

,,,,,. which the 

ther breaches or demands taking place, or accruing after judg- "tatute 
mcnt, a scire facias is requisite to recover them, under the stat. where a 
8 & 9 Will. III. c. 11. iS^ZS^, 

Wherever a bond has been given for the performance of any 
covenants or agreements, or for the payment of money by 
instalments, or for the payment of an annuity, the statute of 
Will. HI. then applies ; and on breach of the covenants or 
agreements, or nonpayment of any of the instalments, or on 
failure in paying the annuity, the penalty of the bond becomes 
forfeited, and in an action of debt thereon, the breaches of 

(y) See 1 V. WmB. Saand. 58 b, e, 436; Crqfts ▼. WUJHnton, 4 Q. B. 74 ; 

n. id). and see 1 & 2 Vict. c. 110, i. 17. 

(x) Lowe T. Peert, 4 Burr. 2229. '* Such interest may be levied under 

(a) White ▼. Seafy, 1 Dong. 49 ; a writ of execution on such judg- 

and see Wilde ▼. Clarkstm, 6 T. R. ment." 
303 ; teepost, p. 39. {d) Winter v. Trimmer, 1 Bla. 895 ; 

{b) BranBcambe ▼. Searborough, 6 Harrimm v. Wright ^ 13 East, 343; 1 

Q. B. 13. V. Wms. Saund. 58 b. 

(e) MeClure t. Dunkin, 1 East, 
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covenant or agreement, or the amount of instalment or annuitj 
not paid, must (e) be assigned or suggested. On judgment 
being entered for the plaintiff, it is then in force for such 
amount as a jury shall find due to the plaintiff on such assign- 
ments or suggestions ; and when this claim shall be satisfied, 
together with the costs of suit, satisfaction must be entered on 
the roll for such claim, and the defendant is discharged there- 
from : but instead of being compelled on any future breach of 
such covenants or agreements, or nonpayment of the stipulated 
instalments or annuity, to resort again to another action, of 
debt, upon the judgment, which is by this statute made a con- 
tinuing security against future breaches (and as it would be 
unjust to the defendant that execution should at any time 
again issue on such continuing judgment, without his having 
opportunity of answer, as the whole mischief of the old com- 
mon-law rules would be then let in, and the whole amount of 
the penalty might be at any time levied, irrespective of the 
damages,) the plaintiff may issue a scire facias to revive the 
judgment, suggesting such further breaches, or nonpayments, 
and calling on the defendant to show cause why execution 
should not again issue for these claims, for which the previous 
judgment remains and continues as a further security. On 
these claims being again satisfied, a stay of execution is again 
entered on the roll and the defendant is again discharged; and 
so on as the claims may continue to arise on further breach or 
nonpayment. The defendant pleads to the breaches assigned ; 
Prooeedinge and the issues joined thereon are tried in the same manner as 
other issues. At the trial, if the plaintiff succeed on the issue, 
the jury must find a verdict for him with Is. damages and 40s, 
costs as before ; and must also assess damages (/) upon such 
of the breaches as the plaintiff shall prove (^). 



on. 



{e) Rolei y. Rosewea, 5 T. R. 
541. And it is held that the 
words " maj assign" and "may 
suggest" are to be read " mnst 
assign" and ''must suggest," the 
statute being compulsory as being 
made for the benefit of defendants ; 
1 y. Wms. Saund. 58, n. ; and see 
cases noted in 1 Chit. Jun. Pleading 
Precedents, p. 423, tit. Declaration 
in Debt, Bonds ; Steward^ P. 0, v. 
Greavet and others, 2 Dowl. N. S. 
489 ; tee pott f p. 40, n. (q). 



(/) See Hardy ▼. Bern, 5 T. R. 
p. 637, Skud posit p< 40. 

(ff) 1 V. Wms. Saund. 58 J; but 
see Quin t. King, 1 M. & W. 46. The 
words of the statute, antCf n. (6), 32, 
where breaches are oMtigned, are that 
" the jury upon trial of such action 
shaU and may anen not only such 
damages and costs of suit as have 
heretofore been usually done in such 
cases, but also damages for snch of 
the said breaches so to be assigned as 
the plaintiff upon the trial of the issues 
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The jury have authority under the statute to assess damages "^^^J^^' 
on all breaches assigned in the declaration or replication, though rommoncd 
summoned only on the common venire ad triandum (A) ; but where common 
the breaches are subsequently suggested on the roll, a special ve- must usesM 
ittre ia required to enable them to inquire into the truth of the bn^c^H ^° 
breaches, and to assess the damages the plaintiff shall have *^'^^- 
suatained thereby. The Court of Exchequer holding in Quin 
y. King (t) that '' there are two classes of cases contemplated 
by the statute, one in which breaches may be assigned in the 
declaration^ the other in which they may be suggested on the 
roll ; if they are assigned the jury may assess {k) the damages 
without a special venire, but where they are suggested there 
ought to be a special venire to enable them** (J). 

If the damages and costs are not paid, the plaintiff sues out 
a writ of execution (a fi, /a., ca. sa,, or elegit, as the case may 
be) to levy the debt and costs recovered by the judgment ; 
which is indorsed to levy the damages assessed for the breaches 
of covenant, the costs found by the jury, the costs of suit, 
together with all reasonable charges and expenses for executing 
the writ ; the amount of the damages, and the charges for exe- 
cuting the writ, are however bounded by the amount of the 
penalty of the bond, beyond which the plaintiff cannot levy (m). 
The costs of suit are ultra the penalty, and may therefore be 2?^,^-^, 
levied as well as the penalty (m). The amount levied on each oc- ^"Jp^ 
casioUyOn proceedings on scire facias, must be entered upon the amount of 
record, that it may appear when the amount of the penalty has of th« bond, 
been leried (m). The scire facias ought to recite the whole pro- 



shall prove to have been broken." 
And where the breaches are tuggetted 
on the roll a special venire is to issoe; 
and the words of the statute arci that 
the yarj is " to inquire into the tmth 
of every one of those breaches, and to 
assess the damages that the plaintiff 
shall have sustained thereby." 

(A) ParkinMv,Hawk9haw,2^XMxk, 
N. P. 381 ; Qttfn et Uxor v. King, 

1 M. & W. 44 ; Draze ▼. Brand, 

2 WiUes, 377. 

(f) Ubi tupra; and see Scott t. 
Staiey, 6 Sco. 598 ; 4 Bing. N. C. 
724 ; 6 Dowl. 714, S. C„ where the 
judgment in Quin t. Kiang is held by 
Tindal, C. J., and the Court of C. B. 
to be " conclusive.'' 



{k) I. e,** nnutaaaen ;" ntepott, 
p. 40 i Hardy t. Bern, 5 T. R. 637. 

(0 But, unless the defendant were 
prejudiced by an error in the jury 
process, the Court would not inter- 
fere. And even if they were to grant 
a rule nisi to set aside the trial and 
all proceedings subsequent to it, on 
the ground of irregularity, the plain- 
tiff might apply to amend the jury 
process ; Wood v. Peyton, 2 D. & L. 
441. 

(m) Ante, p. 37 ; IV. Wms. 
Saund. 58 e,n.: 2 Chit. Arch. 903, 
8th ed. ; Branguin ▼. Parrott, 2 Bla. 
1190; Wilde ▼. Clarkmn, 6 T. R. 
303 ; Shvtt t. Proctor, 2 March, 227; 
Overteera of St. Martin ▼. Warren, 1 
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ceedings in the former action, or at least so much thereof as to 
make it appear that the judgment is warranted by the statute. 
It must then suggest the further breaches ; and the same pro- 
ceedings are to be pursued under the scire facias as in the 
original action ; but it is not necessary that there should be 
any other judgment than the usual one in a scire facias, of an 
award of execution (n). 

The plaintiff cannot in the scire facias sued out upon the 
judgment under this statute, suggest as a breach anything 
which he might have originally assigned or suggested aa a 
breach (o). 

It is said to have been adjudged at common law, that in co- 
venants perpetual where a demand arose from any breach, after 
action of covenant brought and recovery had thereon, if the 
covenants were afterwards broken a scire facias should be 
had on the judgment, and that the plaintiff need not bring a 
new writ of covenant (ji). The decision in Cro. Eliz., how- 
ever, is not very positive ; and it is better now to confine at- 
tention to the operation of the statute, 8 A 9 "Will. III., which 
makes the scire facias necessary to recover further demands 
after judgment, and to the cases decided thereon. 

In all cases to which the statute applies, it is compulsory on 
puiaory, M the plaintiff to follow its provisions, and either to assign 
oeedings in breaches in his declaration or replication, or to suggest them 
within it. on the roll, according to the nature of his case, or the state of 
the pleadings (9). In Hardy v. Bem(r) the written opinion 
of BuUer and Kenyon, Justices, is given on a writ of error 
from the Court of Exchequer, in which those learned judges 
held — ** We are of opinion that it is not in the power of a 
plaintiff to refuse to proceed according to the statute in cases 



The Btatnte 
iscom- 



B. & A. 491 ; Lonsdaie t. Church, 2 
T. R. 388 ; and see cases noted in 
Clarke y. Gray, 6 East, 564. 

(n) 1 v. Wms. Sannd. 58 h, n. ; 
see fonns, Tidd's Forms, 6th ed. p. 
534, and references in Appendix, /lOt/. 

(0) Harrap v. Armitage, 12 Pri. 
441 ; SaviU ▼. Jackson, 13 Pri. 715 ; 
2 V. Wms. Sannd. 187 e, n. {g) ; and 
see Phillipfon v. Earl of Effremont, 6 
Q. B. 604, in which it was held where 
the matter of a plea might have been 
pleaded to the action itself, it cannot 
be pleaded to a scire facias on the 



judgment ; and see Bradley ▼. Eyre, 
11 M. &W.451. "ThemleofUw 
is well settled, that you cannot plead 
to a scire facias any matter which 
might have been set np as a defence 
to the origiDal action." 

(p) 2 Tidd, 1 159, 8th ed. ; Swan's 
ease, Cro. £li2. 3. 

(q) Roles v. RoseweU, 5 T. R. 538 ; 
see ante, p. 37, 38, n.(e) ; Hankin v. 
Broomhead, 3 B. & P. 607; see Webb 
▼. Jatnes, 8 M. & W. 655, per 
Parke, B. 

(r) 5 T. R. 637. 
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within its proyisions, but that he fnust assign the breach of such 
coTenants as he proceeds to recover the satisfaction for; and if 
the defendant plead to issue, and the cause goes to a jury 
for trial, the jury upon trial of such cause must assess damages 
for such of the breaches assigned as the plaintiff upon trial of 
the issues shaU proye to have been broken." — And this deci- 
sion has since been repeatedly affirmed («). The statute there- 
fore being compulsory, in all cases within its operation, on any 
further breach of covenant or agreement, or of payment of a 
money instalment, or of an annuity, after judgment, the plain- 
tiff cannot sue out execution for it, though within a year after 
such judgment, without first suiug out a scire facias to revive 
it (/)• ^h^ ^^^^^ facias in such cases is not governed by the 
principle of law that beyond a year the judgment is presumed 
to be satisfied, and, therefore, a scire facias is required to revive 
it ; but in all cases for demands accruing afber judgment, on a 
bond, it issues whether within a year after the judgment or 
not, by virtue of the statute of Will. III. 

In Hurst and others v. Jennings (u) a bond upon the face of Sdre/aeku 
it appeared to be conditioned for the payment of a sum certain; menton 
but by an indenture of the same date, declaring the purposes bi«Ach of 
for which the bond was executed, it was agreed that it should S? i»nd ** 
be lawful for the obligees in the bond to commence an action, fn anotiSer 
and to proceed to judgment whenever they should think fit, *'***™™«"*- 
and upon judgment being obtained to issue execution; and that 
the judgment should be a security for the payment to the ob- 
ligees, on demand, of all sums of money which then were or 
might thereafter become due to them. A judgment having 
been entered up by virtue of this deed the obligees issued 
execution without assigning breaches, or executing a writ of 
inquiry. It was held that this was a contrivance which, if 
allowed, would have the effect of defeating the statute of 
8 & 9 Will. in. c. 11, which required that plaintiffs should 
suggest breaches in all actions upon bonds conditioned for 
the performance of covenants and agreements. This was 
a bond substantially conditioned for the performance of an 

(«) See Waldecott v. Gouldingj 8 be questioned, and they tboaght tbat 

T. R. 127; WiUoughby v. Swinton, oonitruction right." 

6 East, 550 ; In Welch t. Ireland, 6 (0 WiOougUy ▼. Swinton, 6 East, 

East, 613, the Conrt said, "that it 550, over-raling Darby ▼. WUHns, 

had been so often and so solemnly 2 Stra. 957 ; Martden v. Touchet, 2 

decided tbat tbe sUtute of King Wil- Bla. R. 706 ; and see 2 V. Wms. 

liam was coropnlsory on the plaintiff Saund. 729, n. (c). 

to assign breaches, that it could not (u) 5 B. & C. 650. 
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agreement. '* If that agreement had been incorporated in the 
condition of the bond, it was quite dear that the plaintiffs 
must have assigned breaches. And although parol evidence 
was not admissible to show that the condition of a bond was 
different from that which the words of it imported, yet as in 
this case the purposes of the bond were declared bj an instru- 
ment of as high a nature, executed on the same day, this was 
a bond conditioned substantiallj for the performance of an 
agreement within the words of the act, and was clearlj within 
the mischief intended to be remedied by the statute. One of 
the objects of the statute was to take away the necessity of 
proceedings in equity to obtain relief against an unreasonable 
demand of the whole penalty, where small damages only had ac- 
crued. K such a case as this had occurred before the statute the 
defendant would have been compelled to seek relief in equity (x). 
We will now proceed to notice the applicability of the writ 
For to the three descriptions of cases we have mentioned, namely, 

^dittoof to recover damages for further breaches of covenants or agree- 
men^ir ments, afber judgment on the bond ; for further non-payments 
stramoit. ^^ ^^ annuity after judgment on the bond securing payment 
thereof, and for non-payment of further instalments of money 
secured by bond, after judgment upon it. 

Thus, on a bond conditioned not to assault a person, or not to 
do any other act, on judgment obtained for breach of the condi- 
tion it would seem that a sdre facias must issue on the judg- 
ment to recover damages for any further assault committed (y). 
So after judgment obtained for the non-performance of articles 
of agreement, performance of which is secured by bond, a scire 
facias must issue to recover damages for further breaches of the 
articles of agreement, even if the judgment be for the plaintiff 
on demurrer (2). So in an administration bond by a surety, 
conditioned duly to administer the goods and chattels of the 
deceased, damages for further breaches after the judgment 
must be recovered by sdre facias (a). 

The act extends also to an indemnity bond under which the 
party indemnified has been sued ; in such a case the plain- 
tiff must assign breaches not only for the costs recovered 
against him, but also for his own costs sustained in defending 

(x) Per Littledale, J. in Hurst ▼. East, 1. 
Jennings, 5 B. & C. 658 ; and see 10 {z) See Cowp. 357 ; Gaintforth ▼. 

Bing. 128-131, Smith y. Bond; and Griffith*, 1 V. Wms. Saund. 58 L 
see antet p. 34, n. («). (a) See ArcMithop of Canterlmry 

(y) See Jacobs v. Painter, 13 v. Robertson, 1 C. & M. 181. 
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the suit, or he will be estopped by the statute from afterwards 
recoveriDg that amount on the judgment by scire facias (6). 

In any of the abore cases on further breaches of any of the 
agreements or covenants entered into occurring after judg- 
ment, a scire facias would be required by the statute in order 
to recover further damages under the judgment already ob- 
tained. 

A bond for the payment of an annuity was early decided to Sdre facias 
be within the provisions of the statute, as the action was for the breaoh, in 
penalty for the non-performance of '* an agreement in writ- mmt^' 
ing" (c). And after judgment for breach of the condition, a "™ *^* 
set-off may be pleaded to a scire facias on the judgment alleging 
a further breach after judgment, covering the amount of the 
interest or annuity accruing due (d). 

In Walcot V. Goulding (e), which was an action of debt on a 
bond for 5000/., conditioned to pay an annuity of 250/. to the 
plaintiff for his life, on judgment being obtained for breach of 
the condition, the plaintiff, without suggesting breaches on the 
ToU, took out execution for 204/. 10s ; on which a rule was 
obtained to set aside the judgment. l?he Court held that it 
was established by the case of Collins v. Collins that a bond 
conditioned for the payment of an annuity was within the stat. 
8 & 9 Will. III., and that it was decided in the cases of Hardy 
V. Bern (/), and Roles v. Rosewell (^), after great consideration, 
that in aU cases within the stat. 8 & 9 Will. III. the plaintiff 
must assign breaches on the record, that statute being compul- 
sory on him. 

So if, on a bond for the pajrment of an annuity, a f, fa. be 
sued out and marked only for part of the penalty (which the 
cases have since ruled must be assessed by a jury (/),) a new 
fi.fa. for subsequent arrears cannot be taken out without a 
scire facias, under the stat. of 8 A 9 Will. III. (A). 

So, in Murray v. The Earl of Stair (i), Abbott, C. J., held 
that ** bonds for the payment of annuities are clearly within 

(b) Harrup t. Arndtagef 12 Pri. Lee ▼. Le$ter, 18 L. J., N. S., C. P. 
441. 312. 

(c) Cotthu Y. CoUine, 2 Burr. 826. (<*) 8 T. R. 126. 

" The condition of the bond is an (/) Ante, p. 38, and 5 T. R. 538. 

agreement in writing/' lb. ; and see (^) Anief p. 40, and 5 T. R. 636. 

Com. Dig. tit. Pleader 3, L, 1 ; and (A) HoweU ▼. Harforth^ 2 Bla. 

see the judgment in Withert ▼. Harriet 843. 

7 Mod. 67. (t) 2B. &C. 90. 
(<0 ColUngv. CoUitu, 2 Burr. 820; 
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In Non-payment offuTiher Instalments. [Bk. I. 



Sdrejaciaa 
for i^rther 
breach in 
non-pay- 
ment of 
fbrthf^r In- 
■talments. 



As to the 
assignment 
and BOgges- 
tionoT 
breaches, 
when to 
assign thera, 
and when to 
suggest 
them on the 
roll. 



the proyisioiiB of the Btat. of Will. III. that the judgment sball 
stand as a security for future payments (k). 

In the case of Willoughhy t. Swinton (I), where judgment was 
signed in deht on a bond in a penal sum conditioned to pay off 
a Lurge sum of money by instalments of 60/. a year, the plaintiff 
sued out a scire facias to recoyer a further instalment, after 
judgment. It was moved to set aside the scire facias on pay- 
ment of the instalment and costs. But the Court held that 
'Hhe case of Collins y. Collins (m) had entirely decided the 
present question ; for when it was considered that in the case 
of an annuity, execution could not be sued out for arrears ac* 
cruing subsequently to the judgment without a scire facias, as 
required by the stat. 8 <& 9 Will. III. c. 11, s. 8, it decided the 
present question; for there can be no difference between a 
bond to secure an annuity for life, and a bond to secure a cer- 
tain number of annual pajrments for so many years ; the same 
reason must goyem both cases." 

So, in a bond in the penal sum of 10,000/. conditioned for 
the payment of 5250/. on the 29th of September, 1820, with 
interest in the mean time, payable half-yearly, an action haying 
been brought for the penalty, upon a breach of the condition 
in non-payment of half a yearns interest on the 29th September, 
1817, the Court refused to stay the proceedings before judg- 
ment on payment of the interest due and costs, although the 
non-payment of the interest was owing to a slip ; the Court 
holding that the plaintiff was entitled to proceed in his action 
to obtain judgment for the whole penalty, and that the judg- 
ment must stand as a security (n). 

Some difficulty and confusion have occurred with regard to 
the assignment, or suggestion of breaches, from a want of due 
attention to the difference between an assignment of breaches 
under the statute, and a suggestion of them. 

The statute seems to have contemplated only two classes of 
cases ; one, where the defendant pleads to issue, where the 
plaintiff must assign breaches ; the other, where he does not 
plead to issue, as after judgment by default, demurrer, or nil 
dicit, in which case the plaintiff must suggest them. But the 
cases have put a different construction on the statute (o). 
The result of the decisions appears to be that the plaintiff may 



{k) See Smith v. Bond, 10 Ring. 
131. 
(0 6 East, 550. 
(m) 2 Burr. 820. 



(«) Van Sandau ▼. , 1 B. & 

A. 214. 

(o) Webb ▼. Jamet, 8 M. & W. 
656,/7^ Parke, B. 
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if he please state the condition of the hond in his declaration, 
and assign as many breaches as he thinks fit. If the defendant ^^" ^^y 
plead, first, non est/actum^ and secondly, performance generally 
of the conditions, on issue joined, if the issues are found for the 
plaintiff the jury must also assess the damages on the breaches 
assigned (p). Or the plaintiff may declare on the bond gene- 
rally. If the defendant plead nan est factum^ and then crave 
oyer of the condition of the bond and plead general perform- 
ance, the plaintiff must show a breach in his replication, for he 
has not a cause of action unless he show one (9), and under 
the stat. of Will. III. he may assign as many breaches as he 
may think fit (r). If the plaintiff declare generally on the ^^^"^ n«y 
bond, and the defendant suffer judgment by confession, or nil 
dicit^ or the plaintiff hare judgment on a demurrer, either to 
bis declaration, or to any plea thereto, the plaintiff must enter 
a suggestion upon the roll, upon which a special venire (p) must 
issue to the sheriff of the county where the action is brought, 
to assess the damages on the breaches suggested. If the 
defendant after craving oyer of the condition plead any plea 
on which the plaintiff might at common law have taken an 
issue in his replication without assigning a breach of the con- 
dition of the bond, as if he plead a special matter that admits 
and excuses a non-performance («), the plaintiff must traverse 
the special matter only in his replication, and on issue joined 
enter a distinct and separate suggestion of breaches under the 
statute (^), and not assign them in his replication as well as 
traverse the matter of excuse, for in that case the replication 
would be demurrable and bad for duplicity (u). Where the 
plaintiff declares generally, and the defendant craves oyer of 
the condition and sets it out, and then pleads performance as 
to part of the condition only, and a matter which admits and 
excuses a non-performance as to the residue, then, as to the part 
of the condition as to which performance is pleaded, the 
plaintiff must (v) assign one or more breaches in his replica- 

(p) Qum ▼. King, 1 M. & W. 46. (/) Ethertey v. Jaekion, 5 M. & 

(g) Meredith ▼. AOeyny I Salk. 138. S. 60. 

(r) See Phmer ▼. Ron, 5 Taunt. («) De la Rue ▼. Stewart, 2 N. R. 

386. In this case the issae tendered 362 ; Webb v. James, 8 M. & W. 

was bad at common law (1 V. Wms. 645 ; 2 Y. Wms. Saund. 187 e, n. 

Saand. IS7 b, n. (/) ; Honffray ▼. "He cannot incorporate such issue 

Rigby, 5 M. & S. 60. and such suggestion in one and the 

(e) Meredith y. AUeyn, I Salk. same replication." 

138, per Holt, C. J. ; and see Ste- (o) Meredith ▼. AUeyn, 1 Salk. 

pben on Pleading, 4th ed. 256. 138, and see ante. 
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When must assign and when suggest Breaches. [Bk. I. 

tion, but as to the part of wUch performance is not pleaded 
but is excused there must be a suggestion on the roll ; '' or, if 
the matter of excuse is traversed, then there must be no 
assignment^ but a suggestion of breaches, the truth of which, 
without any issue, must be tried with a view to ascertain the 
amount of damages, if the issue on the traverse is found for 
the plaintiff, otherwise not " (d?). The statute does nbt autho- 
rize any other double pleading in a replication than the multi- 
plication of such breaches as might be properly assigned at 
common law (y). 

On any further breach of covenants or agreements, or non- 
payment of further instalments, or of an annuity, after judg- 
ment entered up, as seen by the section of the act («), the 
plaintiff may have a scire facias assigning or suggesting such 
further breaches or non-payments, and caHlng on the defend- 
ant to show cause why execution should not be had for the 
same on the judgment, " upon which there shall be the like 
proceedings as were in the action of debt upon the bond, for 
assessing of damages upon the trial of issues joined upon such 
breaches, or upon inquiry thereof upon a writ to be awarded 
in manner as aforesaid." The rules and decisions therefore 
relative to assigning or suggesting breaches, in the original 
action, as above referred to, will be applicable to the proceedings 
on scire facias (a). In practice, however, it is usual, after 
reciting the judgment recovered and the prior breaches, to 
allege or assign th&Jvrther breach in the declaration. 

The plaintiff is entitled to costs on the scire fadas by the 
3 & 4 Will. lY. c. 42, s. 34 (5). And this was the case even 
before this statute under the decisions on the stat. of 8 & 9 
WiU. III. (c). 



(x) Per Parke, B., in Webb ▼. 
Jamet,^ M. & W. 658 ; and see 2 V. 
Wms. Saund. 187 c. 

(y) Webb T. Jamett vhi tupra. 

(z) Ante, p. 32, n. {b). 

(a) For references to the forms see 
Appendix, post, 

{b) The following is the section, 
" That in all write of tdre facias, the 
plaintiiF obtaining judgment on an 
award of execution shaU recover his 
costs of suit apon a judgment by de- 
fault, as well as upon a judgment 



after plea pleaded, or demurrer join- 
ed ; and that where judgment ahaU 
be given either for or against a plain- 
ti£f or demandant, or for or against 
a defendant or tenant, upon any de- 
murrer joined in any action whatever, 
the party in whose favour such judg- 
ment shaU be given shall also have 
judgment to recover his costa in that 
behalf." 

(c) Brook V. Booth, 11 East, 587 ; 
1 V. Wms. Saund. 58 A. 
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CHAPTER IV. 



TO LEVY RESIDUE OF DEBT AFTER EVICTION FROM 
POSSESSION UNDER AN ELEGIT. 



TFken necessafy, p. 47. 
Remedy for Debts at Common 

LaVj p. 47. 
Of the Writ of Elegit, p. 48. 
Common-law Mule in Debt to the 

King, p. 61. 
Why called an Elegit, p. 51. 
Was formerly a full Satisfaction 

of the Debt, p. 52. 
Though the Debt were unsatisfied 

by the Plaintiff's Eviction from 



the Lands, p. 52. 

The Remedy given by Stat. 32 
Hen, VIII. c. 5, p. 53. 

^ Part of the Lands taken in 
JExecution remainin Plaintiff's 
Hands, the Statute does not tip- 
ply, p. 65. 

If no Lands are extended the Ele- 
git is in the nature of a Fi. Fa. 
p, 56. 

Form of Writ, p. 67. 



A TTBiT of scire facias is neceBBary to enable a plaintiff who haa JJSy"*" 
already levied a part of his judgment debt, or debt of record, 
by means of a writ of elegit^ to levy the residue of his debt, 
when from some cause or other he becomes dispossessed of the 
lands extended, and cannot levy the residue of the debt under 
the elegit. 

In order more perfectly to explain why a scire facias is 
required in such a case (adopting the recommendation of Lord 
Coke, to endeavour to discover " the reason of the law, which 
is the life of the law" (a), *' Fcelia qui potuit rerum cognoscere 
causeui'*), it becomes necessary briefly to describe the nature 
and effect of the writ of elegit. 

At the common law there existed but two writs of execution J^^^( Jje 
for the subject on a recognizance, or judgment recovered for common 
debtf or damages (6), either of which it was necessary to sue out 



(a) Co. Litt. 183. b. 

{b) Uoless the damages were given 
in an action of trespass vi et armis; 
for where the act was committed with 
force, the law allowed the defendant 
to be arrested on mesne process ; and 



it was a rale that wherever a capias 
ad respondendum lay in process, a 
capias ad satirfaciendum would lie 
after judgment, 2 V. Wms. Saund. 
68 ; and see Sir WiUiam Herbert's 
case, 3 Co. Rep. fol. 1 1 . 
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Writs which lay at Common Law. [Bk. I. 



Of the writ 
of degit. 



witliin a year after the recognizance or judgment ; one a writ 
of levari facias, by which the sheriff might levy the com, and 
other present profit which grew upon the land, and the rents 
payable by the tenants, and the beasts leyant and couchant 
upon the land, the land in all such cases being considered as 
the debtor (c) ; and the other a writ of Jieri facias, by which 
the sheriff was to seize the conusor's or the defendiftit's goods 
and chattels in execution (d). 

The Statute of Westminster the Second (13 Edw. I.), c. 18, 
the same which gives the writ o{ scire facias in personal actions, 
first changed the old common-law rule, and gave to plaintiffs 
a writ of elegit under which the sheriff was to deliver to the 
plaintiff possession of one half of the defendant's land until 



(c) Davy ▼. Pepya^ Plowd. 441 ; 
Breton y. Cole, Skin. 619 ; 2 V. Wms. 
Saund. 68 ; 3 Bla. Com. 418. 

{d) It U worthy of remark how 
modem enlightenment and dyilixa- 
tion are, with respect to imprison- 
ment for debt, slowly bringing back 
the statute law to the wise provisions 
of the old common law, ander which 
all a man's goods and profits were 
liable to his creditors, but his person 
was free, and his possession of his 
land was protected, that he might 
earn further profits, for the benefit of 
his £smily, his creditors, and the coun- 
try. When this sound principle shall 
be once again fuUy re-established, we 
shall look at the enactments on our 
statute book, for imprisoning men for 
debt, and caging them up from all 
possibility of effort to wipe out the 
debt or to support their fiimilies, and 
for making them a burden on the 
community, on whom their support is 
thus thrown, as barbarisms alike cruel 
and impolitic. It is worth while ex- 
tracting Lord Coke's Commentary 
on the common-law rule. " A.t the 
common law, where a subject sued 
execution upon a judgment for debt 
or damages, he should not have the 
body of the defendant, or his land in 
execution (unless it were in speciall 
cases) ; and the reason of the law 



was, that the body in case of debt, 
should not be detained in prison, but 
be at liberty, not onely to follow his 
owne afiairs and businesse, but also to 
serve the King and his country whsa. 
need should require ; nor to take 
away the possession of his lands in 
that case, for that would hinder the 
following of his husbandry and tillage, 
which is so benefidall to the common 
wealth, whereof you may reade at 
large in Sir WUUam Herberft cose. 

" But by the common law he should 
have execution in that case, onely of 
his goods and chattels,andof his come 
and other present profit that grew up- 
on his land, to which purpose the law 
gave him two several! writs, to be sued 
within the yeare, one a levari faeioM, 
whereby the sheriffe was commanded, 
qwid de terria et cafattis iptiut A. 
levari fac*, and the other called a fi. 
fa,f which also was onely de boma et 
catalHe." 

In Sir WiUiam Herberfa co»e, 3 
Co. Rep. fol. 11, it was, after argu- 
ment " resolved at the common law 
(except in special cases), neither land 
nor body was liable to execution in 
debt, or damages recovered ; but exe- 
cution was to be done hj Jieri facias, 
or levari facias of his goods and chat- 
teb, and profits growing upon his 
Lmd." 



Ch. IV.] Ejfect oflOth Section of Statute of Frauds. 
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the debt should be levied, "upon a reasonable price or 
extend (e). 

The 10th sect, of the Statute of frauds (29 Car. II. c. 8) 
rendered liable *' all such lands, tenements, rectories, tithes, 
rents and hereditaments*' of a debtor, " as any other person or 
persons be in any manner or wise seised or possessed in trust 
for him" to execution by elegit^ upon any judgment, statute, 
or recognizance thereafter to be obtained or made (/). 

And, by the 1 & 2 Vict. c. 110, s. 11, the application of the 



(e) That is, acoordingto the reason- 
able yearly value of the land. The 
word " price " is referable to the de- 
fendant's goods and chattels, and ** ei- 
tenf'tothedefendant's land; Pabner^i 
cote, 4 Rep. 74 3; 2 V. Wms. Sannd. 
68^, n. 

The following is the section of the 
Statute of West. 2, (13 Edw. I. c. 
18,) which gives the writ of elegit : 
" When debt is recovered or know- 
ledgedin the King's Court, or damages 
awarded, it shall be from henceforth 
in the election of him that sneth for 
sach debt or damsges, to have a writ 
oiJl,Ju, onto the sheriff for to levy the 
debt of the lands and goods ; or that 
the sheriff shall deliver to him all the 
diattds of the debtor (saring only 
his oxen and beasts of his plough), 
and the one-half of his land, until the 
debt be levied upon a reasonable price 
or extent. And if he be put out of 
that tenement, he shall recover by a 
writ of noTcl disseisin, and after by a 
writof re.disseisin,ifneedbe." (The 
writs of novel disseisin and re-dissei- 
sin are now abolished.) 

(/) The following is the section : 
'* And be it farther enacted, that it 
shall and may be lawful for every 
aheriff or other officer, to whom any 
writ or precept is or shall be directed, 
at the suit of any person or persons, 
of, for, and upon any judgment, sta- 
tute, or rcoognisanoe hereafter to be 
made or had, to do, make, and deliver 
ezecBtion unto the party in that be- 
half suing, of all such lands, tene- 



ments, rectories, tithes, rents, and 
hereditaments, as any other person 
or persons be in any manner of wise 
seised or possessed, or hereafter shall 
be seised or possessed, in tnut for 
him against whom execution is so 
sued, like as the sheriff or other officer 
might or ought to have done, if the 
said party against whom execution 
hereafter shall be so sued had been 
seised of such lands, tenements, rec- 
tories, tithes, rents, or other heredita- 
ments of such estate as they be seised 
of, in trust for him at the time of the 
said execution sued ; which lands, 
tenements, rectories, tithes, rents, 
and other hereditaments, by force snd 
virtue of such execution, shall accord- 
ingly be held and enjoyed, freed and 
discharged from all incumbrances of 
such person or persons, as shall be 
seised or possessed in trust for the 
person against whom such execution 
shall be sued ; and if any eeittd que 
trust hereafter shall die, leering a 
trust in fee simple to descend to his 
heir, then, and in every such case, 
such trust shall be deemed and taken, 
and is hereby declared to be assets by 
descent, and the heir shall be liable 
to and chargeable with the obligations 
of his ancestors, for and by reason of 
such assets, as fully and amply as he 
might or ought to have been if the 
estate in law had descended to him in 
possession in like manner as the trust 
descended ; any law, custom or usage 
to the contrary in any wIm notwith- 
standing." 

E 
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The Writ ofEleffit now extends to aU the Lands. [Bk. I. 



writ of elegit was made to extend to *^ aU such limday tenemeata, 
rectories, tithes, rents and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, as the person 
against whom execution is so sued, or any person in trust for 
him shall have heen seised or possessed of at the time of enter- 
ing up such judgment, or at any time afterwards have any dis- 
posing power which he might without the assent of any other 
person exercise for his own benefit, in like manner as the 
sheriff, or other officer, may now make and deliyer execution of 
one moiety of the lands and tenements of any person against 
whom a writ of elegit is sued out" (y). The writ therefore is 



(g) See the forms of the writ of 
eleffit, M altered by the stat. of Vic- 
torU; 9 Ad. & £. 986 ; 4 M. & W. 
546. 

The following is the 11th lectioii 
of the 1 & 2 Vict. c. 110, enlarging 
the operation of the writ of elegit : — 

" And whereaa the exiatiBg law is 
defective in not providing adequate 
means for enabling judgment credi- 
tors to obtain satis&ctionfrom the pro- 
perty of their debtorsi and it is expe- 
dient to give jadgment creditors more 
effectual remedies against the real and 
personal estate of their debtors than 
they possess under the existing Uw ; 
be it therefore farther enacted, That 
it shall be lawM for the sheriff or 
other officer, to whom any writ of 
elegit, or any precept in parsaanoe 
thereof, shall be directed, at the suit 
of any person, upon any judgment 
which at the time i^pointed for the 
commencement of this Act shall have 
been recovered, or shall be thereafter 
recovered, in any action in any of her 
Majesty's saperior Courts at West- 
minster, to make and deliver execu- 
tion unto the party in that behalf 
suing, of all such lands, tenements, 
rectories, tithes, rents, and heredita- 
ments, including lands and heredita- 
ments of copyhold or customary 
tenure, as the person against whom 
execution is so sued, or any person in 
trust for him, shall have been seised 



or possessed of at the time of entering 
up the said judgment, or at WKf time 
afterwards, or over which such person 
shall at the time of entering up sndi 
judgment, or aft any time afterwardst 
have any disposing power iriiick he 
might, without the assent of any other 
person, exercise for his own beaefit 
in lihe manner as the sheriff or odier 
offioer may now make and deliver 
execution of one moiety of the lands 
and tenements of any person against 
whom a writ of elegii is sued out; 
which lands, tenements, rectories, 
tithes, rents, snd hersditsments, by 
force and virtneof snchexecation,sliaU 
accordingly be hdd and enjoyed by 
the party to whom saeh execution 
shall be so made and detivered, sub- 
ject to such account in the Court o«t 
of which sudi executi<m shall have 
been sued out, ss a tenant by eleytf b 
now subject to in a Court of equity: 
Provided always, that such pasty 
suing out execution, and to whom 
any copyhold or customary lands 
shall be so delivcrsd in esecntion, 
shall be liable, and is hereby req uir ed 
to make, perform, and render to the 
lord of the msnor or other pcsaon 
entitied, all such and the like pay- 
ments and sendees aa the person 
against whom such execution shall be 
issued would have been bound to 
make, perform, and render, in case 
such execution had not issued ; and 
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Why caUed an Elegit. 



61 



now extended in its operation to aU landt^ tenements, and 
hereditaments of which a debtor is seised or possessed, or of 
which he is cewtui que trust. 

In the case of a debt to the king howeyer, as appears by Oommoii. 
Magna Cbarta, c. 8, it was allowed bj the common law for him debt to^he 
to take possession of the lands of his debtor till the debt was ^^'' 
paid. 7or he, being the grand superior and ultimate proprietor 
of all landed estates, might seize the lands into his own hands 
if anything was owing from the vassal, and could not be said 
to be defrauded of his services when the ouster of the vassal 
proceeded from his own command (A). 

This writ is called an elegit^ because the plaintiff or conusee ^^J^^^ 
has made his election to sue out execution of the land itself; 
and it is given by this statute, instead of the common-law writs 
of execution of levari facias, or fieri facias, of the growing crops, 
or of the goods and chattels ; the entry, when the proceedings 
were in Latin, being, that the plaintiff " elegit sibi liberari*^ &c. 
*^omma eatalla debitoris {exceptis bobus et averiis earuca) et 
medietatem terrai^ (t). Under this writ of execution the de- 
fendant's goods and chattels are not sold, but only appraised 
by a jury ; and all of them (except oxen and beasts of the 
plough) are delivered to the plaintiff at such reasonable ap- 
praisement and price in part satisfaction of his debt (Jt) ; the 
land being extended at a " reasonable extent^^ for the residue (I). 
This reasonable price and value is ascertained by the sheriff 
under the writ, on inquisition taken before a jury (m). 



tint the puij 80 •ning ovi 10011 eze- 
esUaap and to whom any tueh oopy- 
bold or autonaiy lands shall have 
heen so ddiYered in execution, shall 
be entitled to hold the same ontii the 
amomifc of sodi payments, and the 
falne of such services, as well ss the 
amoont of the judgment, shall have 
been levied: Ftovided also, that as 
sgainat purchasers, mortgagees, or 
cfedttors, who shall have become 
such before the time appointed for 
the commencement of this Act, such 
writ of eiegit shall have no greater or 
other effect than a writ of elegit 
would have had in case this Act had 
not passed." 

(A) 3 Bla. Com. 419 ; and see 2 
Bla. Com. 105, as to the aUodial 



right of the King in the soil, which 
no subject has, *' all the lands in 
Englsnd being holden mediately or 
immediately of the King. The King 
therefore only hath abeohitum et di» 
rectum dominium" t. e. the aOodhtm; 
"all subjects' lands being in the 
nature of Jeodum, or fee." 

(t) Co. litt. 289. b. And see 2 
Inst. 394. <* When the plaintiff or 
conusee prayeth an elegitf the entry 
is, quod elegit sibi executUmem Jleri 
de omnibm cataiUa et medietate ter^ 
rm:* 2 V. Wms. Saund. 68 c, n. 

(k) 3 Bla. Com. 418. 

(0 See note («), on/tf, p. 49. 

(m) Pabner v. Knowlli»f 1 Leon. 
176. 

X2 



52 



Effect of Execution under an Elegit. PBk. L 



Wasfbr- 
merly a full 
8«tdniMti<m 
of the debt. 



Thoagb the 
debts were 
unaatiafled 
by plain* 
tur^eTio- 
tionfrom 
the landa. 



Formerly, when an elegit bad been sued out and was ex- 
tended upon the land of the defendant and returned and filed 
of record, it was considered in law as tkfiUl eatiefaetum and end 
of the suit, and a ca. m. against tbe person of tbe debtor, or a 
Ji./a. against bis goods and chattels, could not afterwards be 
sued out on the same judgment, the whole debt being con- 
sidered satisfied under the elegit; for the creditor was "to 
hold the land until he be fullj satisfied" (m). The reason of 
this is explained in Crawley v. Lidgeat (m) : " the taking of the 
land in extent for the debt being in judgment of law as if the 
plaintiff had taken a lease for years in satisfieu;tion of the debt; 
that is, he elects to hold the land for so many years, till the 
debt be satisfied out of the rents and profits of it ; and there- 
fore he is not entitled to any other means of satisfaction by 
ca. M. Gtfi.fa. (n). 

Now, although the tenant by elegit, if "put out of the tene- 
ment," could then "recover by a writ of novel dieeeinn, and 
afterwards by a writ of re^ieaeisin if need be (o), he could only do 
this if he were unlawfully evicted by one without any or with 
inferior title ; but if the tenant by elegit were divested of the 
lands he held in execution by one having a title paramount to 
his own, that is, a better title than the debtor from whom he 
extended the lands, (as and in the nature of a "lease for years" 
till his debt was satisfied (p) ), it is clear that he could not recover 



(m) Crawley ▼. lidgeat , Cro. Jac. 
339. See Fenny ▼. Dwrant, 1 B. & 
Al. 40 ; Morria ▼. /ohm, 2 B. & C. 
242. 

(n) 2 Arch. New Prac. 99; 1 
Chitt7*8 Arch. 8th ed. 604. 

(o) These writs were abolished bj 
3 & 4 WUl. IV. c. 27, B. 33. 

(p) Crawley ▼. lAdgeat^ Cro. Jac. 
p. 339 ; and see the law, as to 
writs of ehgU generally, 2 V. Wms. 
Saund. 68 a, n. ; and see Knoiwlee 
T. Palmer, Cro. Eliz. 160; Bac. 
Abr. tit. Ezecation, D; Co. Inst. 
395 ; Co. Litt. 289. b. ; 2 Tidd, 8th 
ed. 1077-— 1137. If lands, however 
trifling the valae, be extended under 
an elegit, the party cannot afterwards 
sue out a fl. fa. or ca. sa. on the 
same judgment ; bat he may sue out 
other writs of elegit directed to the 



sheriflfs of other counties ; 2 Ardi. 
New Prac. 99 ; Chitty's Arch. Prac 
8th ed. 606; and see Foeter y. 
Jaekaon, Hob. 59. "An elegit in 
divers counties one after another the 
plaintiff may have as the books are ; 
H. 7, 19 ; 4 E. 5 ; Philip & Mary ; 
Dyer, 162." Co. litt. 290. a.— 
'* Where a party takes an elegii and 
can have no frvU of it, he may reaort 
to another execution, though the 
election be entered of record." 
*' Upon tbe elegit, if there be no 
execution but upon goods, because 
there is no land, and the goods 
appear ; I am of opinion the plain- 
tiff may have a coptM, for now it ia 
in effect but a fl. fa., though the 
word be elegit. But if there be land 
extended it is otherwise." Hob. 
59. 



/ 
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poBsessioii of such lands against the right owner having abetter 
title than his own, and that he would thus be entirely deprived 
of the fruits of his judgment ; because the rule of law remained 
unchanged and unaffected by this circumstance, and the creditor 
having elected to take his debtor's land in eatisfaetum of the 
debt until he was fullj satined, if, when he was evicted lawfully 
bj one having better title to the land, his debt was not fully 
satisfied, he could not afterwards resort to any other writ, or 
have any other remedy for the residue of hi9 debt, the judgment 
roU shovnng that it was satisfied by the ele^t. 

To remedy this manifest deficiency of justice, the stat. 82 JJj^***'^ 
Hen. YIIL c. 6, was passed (q) : which, after reciting that g^- *J.jjj 
'' Whereas before this time divers and sundry persons have o- ^' 
sued executions, as well upon judgments for them given of their 
debts and damages as upon such statutes merchant, statutes of 
the staple or recognizances, as have been to them before made, 
recognized, and knowledged ; and thereupon such lands, tene- 
ments and other hereditaments as were liable to the same execu- 
tion have been by reasonable extent to them delivered in execu- 
tion for the satisfaction of their said debts and damages, accord- 
ing to the laws of this realm ; nevertheless it hath been ofttimes 
seen that such lands, tenements, and hereditaments, so delivered 
and had in execution, have been recovered, or lawfully divested, 
taken away, or evicted from the possession of the said recoverors, 
obligees, or recognisees, their executors or assigns, before such 
time as they have been fully satisfied and paid off their said 
debts and damages, without any manner of fraud, deceit, covin, 
collusion, or other default in the said recoverors, obligees or 
recognisees, their executors or assigns, by reason whereof the 
said recoverors, obligees and recognisees have been thereby set 
clearly vrithout remedy, by any manner suit of the law to re- 
cover or come by any such part or parcel of their said debts, and 
damages as was behind, and not by them levied or received, 
before such time as the said lands, tenements and other here- 
ditaments, so by them had in execution were recovered, law- 
fully divested, taken or evicted out of and from their posses- 
sioiis, as ia aforesaid, to their great hurt and loss, and much 
seeming to be against equal justice and good conscience " — 
proceeds to enact : — " Eor reformation whereof, be it enacted, 
That if hereafter any such lands, tenements, or hereditaments, 
as be, or shall be had and delivered to any person or persons in 

(q) Bac. Abr. tit. Ezecation, B, 368. 
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execution, as is aforesaid, upon any just and lawful title, matter, 
condition or cause, wherewithal the said lands, tenements, and 
hereditaments were liable, tied and bound at such time as they 
were delivered and taken into execution, shall happen to be re- 
covered, lawfully divested, taken or evicted out of and firom the 
possession of any such person and persons, as now have and 
hold, or hereafter shall have and hold the same in executi<m as 
is aforesaid, without any fraud, deceit, covin, collusion, or other 
default of the said tenant or tenants by execution, before such 
time as the said tenants by execution, their executors or assigns^ 
shall have fully and wholly levied or received the said whole 
debt and damages, for the which the said lands, tenements and 
other hereditaments were delivered and taken in execution as 
is aforesaid ; then every such recoveror, obligee, and recogniaee 
shall have and may have and pursue a writ of scire /acioi, out of 
the same court from whence the said former writ of execution 
did proceed, against such person or persons as the said writ o£ 
execution was first pursued, their heirs, executors, or assigns, 
of such lands, tenements, and hereditaments as were or been 
then liable or charged to the said execution, returnable into the 
same court at a certain day, being full forty days after the date 
of the same writ ; at which day, if the defendant, being lawfully 
warned, make default, or appear and do not show and plead a 
sufficient matter or cause (other than the acceptance of the 
said lands, tenements, and hereditaments, by the said former 
writ of execution) to bar, avoid, or discharge the said suit for 
the residue of the said debt and damoffes remaining unlevied or 
unreceived by the said former execution, then the Lord Chan- 
cellor, or other such justice or justices before whom such writ of 
scire facias shall be returnable, shall make eftsoons a new writ 
or writs out of the said former record of judgment, statute mer- 
chant, statute staple or recognizances of Uke nature and effect 
as the said former writ of execution was, for the levying of the 
residue of all such debt and damage as then shall appear to 
be unlevied, unsatisfied or unpaid, of the whole sum or sums in 
the said former writ of execution contained, any law, custom, or 
other thing to the contrary hereof heretofore used in any wise 
notwithstanding " (r) . 

This provision is re-enacted, in similar terms, by the 8th 
G^o. I. c. 25, s. 4, which provides that, '' if it should happen. 

(r) See 2 Co. Inat. 677 ; Bac. tleton, 289. b., speaks of this eoact- 
Abr. tit. Scire Facias, C, 135. Lord ment as '* a profitable statute 
Coke, in bis Commentary upon lit- since Littleton wrote." 
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that «ay lands, tenemenis, or hereditamentB should thereafter 
be eyicted&om any person who should have extended the same," 
before sufficient had been extended and levied by virtue of any 
writ of extent, that then and in eveiy such case, " the Court 
of Chacneery shall and may award one or more re-extent or re- 
extenta for the satisfying the same." 

Under the provisions of these statutes, therefore, the tenant 
hjdegit^ if lawfully evicted before his debt is satisfied, has now 
his remedy over by writ of scire faciiu^ to which writ of execu- 
tion, if the defendant cannot plead a good bar, " other than the 
acceptance of the said lands, tenements or hereditaments, by 
&e said former writ of execution," the plaintifr shall have a 
'' writ of like nature and effect as the said former writ of exe- 
cution was ;" that is, by another elegit y or writ of execution of 
"like nature and effect," on which it would seem that the 
plaintiff or conusee has the same privileges as on the issuing 
of the original el^t ; that is, if the sheriff return nihil to the 
writ («), and the plaintiff ^ can have no fruit of it," the plain- 
tiff or conusee may at his election sue out a Ji, fa. against the 
debtor's goods and chattels, or a capias ad satisfaciendum (t) 
to take his person in satisfaction of the debt. 

Bat if part only, and not the whole, of the land be evicted ; H^JJJdf 
indeed, if all but one acre be evicted, or the whole for a time taken in 

execntion, 

only, as by a prior judgment, the plaintiff or conusee cannot remain 
have a re-extent under these statutes, but must hold the resi- tiirs bands, 
due till he be satisfied (w). does not 

If the chattels of the debtor are sufficient to satisfy the ^^ ^' 
debt, the sheriff ought not to extend the land for the residue 
under this writ, as by the Statute of Westminster the Second, 
which gives the elegit^ the lands are only to be extended " if 
the goods are not sufficient " (^). 

If no lands be extended under an elegit, but part of the debt extended^' 
is levied on the debtor's goods and chattels under it, " the elegit ff^*j2tnre 
is but in the nature of a common/. /a. upon which if part !>© S^J^*^ 
levied the plaintiff may afterwards have a ca. sa. ; the election 

(t) Ktlowiei ▼. Pahner, Cro. Eliz. («) Bae. Abr. tit. Scire Facias, C, 

160. 135; Fuhoaod^t case, 4 Co. Rep. 

(0 Foater r. Jackson, Hob. 67, 66 a ; Co. Litt. 289. b. ; Crawley v. 

58 ; Glascock t. Morgan, 1 Lev. 92 ; Lidgeat, Cro. Jac. 338 ; 2 V. Wms. 

Cooper T. Langworth, Moor, 545, pi. Saund, 68 e, n. 

724; 3 Bla. Com. 419; Lancaster (x) 3 Bla. Com. p. 418 ; 2 Co. 

T. Fielder, 2 Ld. Raym. 1457 ; PW- Inst. 395. 
len V. Pwrbeck, 12 Mod. 357. 
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is not complete unless the plaintiff has some benefit from the 
land, for the taking out the writ is not an actual election, bat 
only in order to an election ; and if there be no lands there is 
nothing to choose, aad, consequently, no election " (y). 

The object of the statute was strictly equitable ; for, while on 
the one hand it gaye a judgment creditor additional means of 
obtaining satisfaction of his debt if he were ousted of his pos- 
session of lands which he had extended, yet it did not give him 
the right to further writs of executior^ without giving the . 
judgment debtor an opportunity of pleading in bar of the 
further execution if he had any sufficient answer ; which could 
not be done to a mere writ of execution (t). The statute 
therefore rendered a wire facia* necessary, in which the judg- 
ment creditor must not only set forth all the proceedings that 
have been taken, but must show how much has been levied in 
execution, and the judgment debtor has then opportunity to 
question that amount, and show if he can that the whole debt 
has been levied, in bar of further execution, or that the judg- 
ment creditor has extended a portion of his lands from which 
his creditor is not evicted, and from which his creditor has a 
remedy infuturo (a). 

The Courts also early decided that the equivalent remedy 
would lie, and that the judgment creditor might if he thought 
fit, in lieu of a scire faciaSy bring his action of debt on the 
judgment for the residue of the debt unlevied, to which of 
course the judgment debtor would have the same opportunity 
of pleading any answer he might have (5). 

The succeeding statutes and modem decisions have not 
changed the principle thus laid down in the Statute of West- 
minster ; and, if a debtor's lands be extended and the creditor 
be evicted before he have obtained satisfaction of his debt, he 
cannot issue further writs of execution without a eeirefaciae^ 
though he may bring his action of debt on the unsatisfied 
judgment (c) 



(y) Beaam v. Peck, 1 Stn. 226 ; 
Laneatter y. Fielder, 2 Ld. Raym. 
1451 ; Knowlea v. Palmer, Cro. Elis. 
160. 

(i) *' To a ft. fa,, or a ca. ia,, the 
defendant has no opportunity of 
pleading;" Hobnee v. Newkmda, 5 
Q. B. 370| per Lord Denman. 

(a) BacAbr.tit.Ezecation,B,368. 



{b) Gkucoek t. Morgan, 1 Ler. 
92; Hetee v. Stephenmrn, 1 N. R. 
133 ; Green y. ^fie, 1 DowL P. C. 
344 ; Htdmee t. NewUmdt, 5 Q. B. 
^70, per Lord Denman. 

(c) Hobmee v. Newbmde, 5 Q. B. 
367 ; Clerk y. Wiihere, 2 Ld. Raym. 
1075 ; GUueoek y. Morgan, 1 
92. 
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In tlie recent case of the Mayor^ Aldermeny and Burgetaes of 
the Boroitffh of Poole v. JFhitt (d), in which the plaintiffs sued 
on a GOTenant for rent, and the defendant pleaded that one 
Parr had recovered judgment against the plaintiffs on a bond, 
and sued out an elegit against their lands and eyicted the de- 
fendant, the law relating to the writ of elegit was much dis- 
cussed, and Piatt, B., in giving judgment said, *' Since 29 Car. II. 
c. 3, s. 10 (e), the writ of elegit reaches as well the equitable 
interests of the debtor, being eeetui qu£ trusty as by 18 Edw. I. 
c. 18 it did his freehold interests. Then the ordy change 
worked bj 1 & 2 Vict. c. 110, s. 11, in cases not affected by 
the proviso at the end, (/) is that the subject-matter of the 
execution is altered to the whole instead of a moiety of the 
lands." 

The rule laid down therefore in the statute, and in Coke's 
commentary upon it (^), and in the old cases, is unchanged ; 
and, in the case referred to in the statute of Hen. YIII., a 
scire faeiae is the proper remedy to recover the residue of the 
debt, after a tenant by elegit has been evicted before he has 
obtained satisfaction of his debt. 

As to the form of the writ, it must recite the judgment J^ ®' 
recovered, the election of the writ of elegit by the judgment 
creditor, and what was levied under it. It must then recite 
the lawful eviction of the judgment creditor firom the pos- 
session of the lands so delivered in execution before the satis- 
faction of his debt, and conclude in the ordinary way with 
warning the defendant to show any cause he may have why* 
execution for the residue of the debt should not issue against 
him (A). 

(d) 15 M. & W.571. iff) Co. Liu. 289. b. See ante, 

(e) See the sect. <m/«, p. 49, n. p. 54, n. (r). 

(/). {h) Seepo9t, Appendix, references 

(/) See sect, ante, p. 50, n. (^). to forms. 
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CHAPTER V. 



SCIRE FACIAS AD KEHABENBAM TERRAM. 



When it lies, p. 58. 

When not necessary, p. 50. 

When necessary in ease of an Elegit 
upon a Judgment, or Recogni- 
zance at Common Jjom^ p. 69. 

On Tender in CouH rf Residue of 
Debt, p. 6a 

When Satisfaction <fthe Debt has 
arisen from accidental JProJits, 
p. 60. 

Does not lie upon a general Aver- 
ment that the Debt has been le- 
vied, p. 60. 

2%e Defendtmt may also have a 
Scire facias to accoumi, p. 61. 

Necessa/ryinaU CasesananJSxteiU 



on a Statute Merchant, Statute 

Staple, or Recognizance in the 

Nature of a Statute Staple, p. 61. 
It lies also for the Orantee cf the 

Reversion tf the iMmdseattemded^ 

p. 62. 
Mode if aeeowUing m Common- 

law Courts, p. 62. 
Mode qf accounting in EquUy, 

p. 62. 
Motion for Reference to Master to 

take an Account, p. 62. 
Accounting since Stat, 1 4" 2 Viet. 

e, 110, p. 62. 
Interest allowed on Judgment^ p. 

63. 



When it 

UC8. 



A scire faeim ad rekabeiuhtm terram lies for aToidiag ezeeations 
by el^t upon judgmentB, reoogniuuicesy or statutes, which haye 
been justly obtained at first, but which, having been satisfied, 
ought to cease (a). If execution on a judgment, recognizance^ or 
statute have been unjustly obtained at first, the remedy for the 
defendant or conusor is by writ of audita querela, or by motion in 
court (ft). 

The writ of scire facias ad rehabetidam terram Kes for a defend- 
ant or conusor to recover back his hmd, extended by the plaintiff 
or conusee by writ of elegit, when the plaintiff has fully BatiBfi.ed 
his debt by accidental profits which do not appear in the extent (e) ; 



(a) 2 Rol. Abr. 880 ; Bac. Abr. tit. 
Scire Facias, 135 ; lb. tit. Ezecation, 
p. 374 ; 2 V. Wms. Sannd. 72#, n. 6. 

(b) Com. Dig. Audita Querela, A ; 
Bac. Abr. Audita Querela, 424 ; 
Turner v. Dames, 2 V. Wms. Sauiid. 



147, n. 1 ; Snook y. Mattock^ 5 
Ad. & El. 245 ; Lester ▼. MundeU, 1 
B. & P. 428 ; Mi^finrd ▼. CardwOl, 2 
Stra. 1198. 
(c) Bac. Abr. tit Sdre Facias, 136. 
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or if the jadgment be on a statute merchant, or staple, if he have 
fiiUy satiBfied his debt, costs, and damages (d), out of the extended 
valoe of the land, and still retain possession of it. 

We will take separately each case in which the writ is neces- 



It has been seen, by the last chapter, that when the plaintiff or 
oonuaor has elected to issue a writ of elegit to hate execution on 
a judgment against his debtor's lands, they are to be deliyered 
to him af a reasonable price or extent ;'' that is, according to the 
reasonable yearly value of the land(0),'*until the debt be leried "(/). 
And this has been construed to mean not simply until the debt m, ^ben not 
but until it may be levied without his wilful default (^). When there- 
foire the debt is certain, and it appears on l^e record as in a judg^ 
ment or recognizance, and the yearly value of the land has been 
asceriained and settled in the extent, it is mere matter of compu* 
tatiofu when the debt shall have been satisfied ; and in such a case, 
when the debt has been paid by the perception of the usual and 
ordinary profits of the land so settled, there is no act on record to 
oppose the debtor's re-entry on his lands. A scire faciae is then 
not necessary, but the debtor may lawfully re-enter, or may bring 
his action of ejectment (A) against the tenant by elegit^ if he con- 
tinues to retain possession of the lands (t). 

Bat if the defendant or conusor, in an elegit upon a judgznent wbenne- 
or recognizance at common law, bring the whole of the debt into cMe^an 
Courts and tender it to the plaintiff or conuaee, and he refuse to jud^eDt 
accept it, or if he have a release from the plaintiff or conusee, or njzanoe at 
have paid him the money and has his acquittance before the uw. 
tenant by elegit can have been satisfied for the debt out of the ex- 
tended value of the land, the defendant or conusor must have a 
ieirejaeiae to recover the lands within the time of the extent, and 
he cannot re-enter upon his lands, or proceed by ejecianent against 



(<f) 2 Inst. p. 680. 

{e) See tmte, ch. iv. p. 49, and n. 

(/) Bee sect, of Stat West. 2 (13 
Bdw. I.), o. 18 ; arUtt p- 49. 

(g) 2 V. Wma. Sannd. 72 ff, a. 6 ; 
Sir Andrew Corbeii'$ ea»e, 4 Co. Rep. 
81. *' Otherwise he which is to levy 
the sum, by deferring to do it may 
ezdnde the reversioner for ever." 

(A) 1 Chitty's Arch. Prac. 607, 8th 
ed. ; Bac Abr. tit. Scire Facias, 136 ; 



2 V. Wms. Sannd. 12 gg, n. ; Bac. 
Abr. tit. Ezecation, 374. 

(i) But it has been held, that if 
tenant by ekgit or statute negleot to 
take the profits, the defendant or conu- 
sor, at the tioM when the debt might 
have been satisfied thereoat, may sue 
out a scire facias to have his land 
again, though he cannot in such case 
enter, that is, bring an ejectment ; Sir 
Andrew CorbeiVe ease, 4 Co. Rep. 
82 a s 2 V. Wms. Saund. Ujf, n. 6. 
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On tender 
inoourtof 
residaeof 
debt 



Where sa- 
tisfaction of 
the debt has 
arisen ftt>m 
aocidental 
profits. 



Does not lie 
npon a ge- 
neral aver- 
ment that 
the debt has 
been leried. 



the plaintiff or conusee ; because the possesgion of the plaintiff or 
conusee being founded upon matter of record, is not to be taken 
away by entry before he has an opportunity of answering in a 
Court of record (j). 

So, " if the plaintiff or conusee has levied part of the debt a<>- 
cording to the extent, the defendant or conusor, upon tender of the 
residue in Court, on its acceptance being refused by the plaintiff or 
conusee, shall have a scire facias to recover the lands within the 
time of the extent : for here it appears on record how much waa 
due at first, how much was paid, and what remains due and in 
arrear ; and the end of the extent being to satisfy the conusor of 
his just debt, whenever that appears to the Court the extent shall 
cease (k). But if the defendant or conusor had tendered the re- 
mainder of the debt out of Court, or if in Court he had only 
offered to come to an agreement with the plaintiff or conusee, in 
neither of these cases should the scire facias be granted, because 
it does not appear on record that the debt is paid " (/). 

So, where satisfaction of the debt has arisen from accidental 
profits (m), which do not appear in the valuation of the land 
settled by the extent on record, as where the plaintiff or conusee 
has levied part by cutting wood and has received the residue, as 
appears by an acquittance, the defendant or conusor shall have a 
scire facias ; and *' the reason is, because the end of the extent being 
only to satisfy the conusee his reasonable demands, whenever it 
appears to the Court that they are answered, whether it be by per* 
ception of the profits or otherwise, they will grant a scire facias to 
avoid the extent, and reinstate the conusor in his former poa- 
session, since the end for which the extent was given is an- 
swered '*(»). 

But no scire facias lies upon a general averment that the plain- 
tiff or conusee has levied the debt before the time of the extent 
expired, because this may happen by the plaintiff's or oonusee's 
industry in improving the land which the debtor can take no 



(» 2 RoL Abr. 479, D, pi. 2; 2 
v. Wms. Saaod. 72 gg, and aatbori- 
ties there qaoted ; and lee a precedent 
to have deliverj of lands extended by 
elegit in debt; RasteU'a Entries, 164, 
B. 

(k) See precedent of «drtf /actot to 
have delivery of lands extended by ele^ 
git, when plaintiff has levied part of 
the money, and the defendant is pre- 



pared to pay part of the reaidne, and 
brings the money into Court, which 
plaintiff received ; Veteres Intrationes, 
138; Moyle's Entriea, 101. 

(0 Bac. Abr. tit. Execution, 375. 

(m) Bac Abr. ubi mpra, 

(n) 2 Rol. Abr. 482; Bac. Abr. 
tit. Sdro Facias, 136 ; Ibid. tit. Exe- 
cution, 375. 
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adTUitage of; or it may happen firom the land having been ex- 
tended below its anniud value (which is always the case, the writ 
ordering the sherifi' to deliver the lands upon ''a reasonable*' 
extent, which is entered on record), and the general averment 
would then be contrary to the record ; and the Court is to judge 
of the value according to the extent, by which it appears the debt 
is not yet levied (o). 

In these cases the defendant or conusor may, if he please, have Defendant 
a scire facias to account, as weU as to have his land again ( j?). have a sdre 

In all cases where land is extended on a statute merchant, sta- aoooant. 
tute staple, or recognizance in the nature of a statute staple, the £^f"^^a 
defendant or conusor cannot enter, though the plaintiff or conusee ^ ^ ^^- 
has received the whole debt, damages, and costs, but must sue out Btatat« mer- 

° chant, 8ta- 

a scire facias ad eompuiandam et rehabendam terram ; for, by the tute staple. 
Acta of Parliament which give those securities (9), the conusee is nizance ' 
entitled to retain the land untU he is satisfied for his debty costs, tnre ofa" 
and damages^ together with his reasonable labours and expenses (r) ; staple. 
and, as those are uncertain, and the plaintiff or conusee is in by 
matter of record, the defendant or conusor must sue out a scire 
facias against the plaintiff or conusee before he can have his land 
restored («). 

And, as in the case of a tenant by elegit, if the tenant by statute 
have levied part of the debt under the extent, the conusor or de- 
fendant, upon tender of the residue in Court, shall have a scire 
facias ad rehabendam terram; but, if the conusor or defendant 
tenders the money, but not in Court, and the tenant either by elegit 
or statute refuse to receive it, or if he had only offered to come 
to an agreement with the plaintiff or conusee, the defendant or 



(o) Bac Abr. tit. Ezecataon, 375 ; 
2 y. Wms. Saond. 12 gg, 

{p) £ro. Scire Facias, 32; 2 Inst. 
396 ; 2 Rol. Abr. 479, D, pi. 2, 481 ; 
pL 6, 483, K; pi. 11, 14 ; Hard. 82 ; 
Bro. Scire Facial, 92 ; 2 Vent 338 ; 
Manh y. Lee, 2 Rol. Abr. 486, P, pi. 
2; Dalt. Sber. 136 ; 2 V. Wma. Saund. 
72^. 

{q) The Stat, de Mercatoribas (13 
Sdw. T. lUt 3, c. 1) ; 27 Edw. III. 
Stat. 2, c. 9; 23 Hen. VIII. c. 6; 
ne post J book iii. ch. iii. as to these 
statutes. 

(r) Fukeood'e ease, 4 Co. Rep. 64 ; 
2 Inst. 680. See form of precedent in 
icire facias against tenant by elegit, to 



aocoont ; Browne's Methodus Novis- 
sima, 371. 

(») V. Wms. Saund. 72^; Bac. 
Abr. tit. Scire Facias, 136. <' Because 
the damages are not ascertained, the 
record will always oppose an entry, 
which is but an act in pais, and cannot 
be turned into a defeasance of a matter 
of record till such damages are settled 
on record in the scire facias." 2 Rol. 
Abr. 480, 497 ; Bro. Scire Facias, 87 
2 Inst. 396, 680 ; Bac. Abr. tit. Scire 
Facias, 136.; Id. tit. Execution, 374 
Fvhoood^e case, 4 Co. Rep. 64 ; Dalt 
Sher. 186 ; Hard. 82 ; Burwett ▼. Har 
well, Cro. Car. 598; Dighton t. Green 
vWe, 2 Vent. 336. 
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conusor shall not have a scire facias (t), beeanse it doee not appear 

on record that the debt is paid (v). In Bastell's Entries (x) a 

profert of the money into Court is stated after the sherifTs retum 

to the scire facias. 

It Ue8 aiM The grantee of a reversion may also bring a scire facias againafc 

grantee of him who hath execntion of the bmds on a statute merchant, on 

8100*07 Se alleging that he hath satisfaction bj some casual profits, eTen 

tSdo<L^ though he was not party or privy (y). 

Mode of The Court) in the case of a scire faeiaSy fi>r an account and to 

incoflunoii- have the land back again, takes the account according to the ex- 
tended value, which the sheriff always fixes much below the real 
value (jr). 
Mode of The conusor or defendant may also proceed by bill in equity for 

in^Sty?' an account, in which case the plaintiff or eonusee must acooant 
for the profits he has received above the extended value (a) ; bat 
that is only done upon the terms of the defendant or conusor 
paying interest on the judgment, and such extra costs and 
damages as the plaintiff was necessarily put to by the def(md- 
ant (6). 
Motion ibr Qr the conusor or defendant may apply to the Court of common 
Muter to law out of which the elegit issued, for a rule calling upon the 
aooount. plaintiff or oonusee to show cause why it should not be referred 
to the Master, to take an account of the rents and profits received 
by the plaintiff out of the defendant's estate of which the plaintiff 
is tenant by elcgity and why the plaintiff should not give up pos- 
session to l^e defendant if it should be found that all the moneys 
due to him had been received (c). 
^^\ And now, by the stat. 1 A 2 Vict. c. 110, s. 11 (d), the ei^t 
no ^^*** ^' ^^^*^' ^ ^ ^^1^ *^® lands extended " subject to such account in 
the Court out of which such execution shall have been sued out, 

(/) 8 v. Wms. Sannd. 72#, n. 5 ; (j) 2 V. Wmt. Saund. 72ffg. 

2 RoL Abr. 482. (a) /»., and lee i Chitty'a Aicfa. 
(») Bac. Jihr. tit. Scire Facias, C, 2, Prao. 607, 8th ed. 

137. (^) Marah t. Lee, 2 Vent. 338 ; 

{s) Rast. 236a ; 2 V. Wms. Sannd. Earl qf Bath t. Earl qf Bradford, 2 

72#, n. 5. Ves. 589, 590 ; Hard. 136 ; Lewee ▼. 

(y) Bac. Abr. tit Scire Facias, 137 ; Morgan, 3 Y. & Jer. 394, 395 ; God- 

Djer, 1 ^t pt 6* As to privies, see Co. firey ▼. ffatton, 3 Atk. 517. 

litt 352. b.| Omtram t. Morewood, (c) Price ▼. Vameg, 3 B. & C. 733 ; 

3 Bast, B«|». 346, in wbich the qnes* S, C, 5 D. & R. 612 ; 2 V. Wms. 
tion Is mncb discussed ; and see notes Sannd. 72 gg, n. («) ; 1 Chitty's Arch. 



to Ducheu pf Kwgetm^e esee, in 2 Fine. 607, 8th ed. 

Smith's Leading Cases, p. 442, in (J) See ante, ch. iv. p. 50, n. (jf). 

which the eases are ooUectedL 
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as a tenant by elegit is now subject to in a Court of equity." 
Since this statute, therefore, the old practice appears to be super- 
aeded, and the most advisable course would seem to be by motion 
in the Court out of which the elegit issued, for a rule to show cause 
why there should not be a reference to the Master to take an 
aooount^ and to order possession to be deUyered up to the defend- 
ant^ if it appeared that the debt, &c., was satisfied, as in the case 
of Price v. Famey (e). 



By the 17th sect, of 1 & 2 Yict. c. 110, it is enacted, '' that interest 
eyery judgment debt shall carry interest at the rate of ^l.per cent, judgment 
per annum from the time of entering up the judgment (or from the 
time of the commencement of this Act, Ist October, 1838, in 
cases of judgments then entered up and not carrying interest,) 
nntil the same shall be satisfied, and such interest may he levied 
under a writ of execution on suck judgment.^* The plaintiff or 
oonnaee will therefore be entitled to recoyer interest on his judg- 
ment debt, as well as the debt, &c., in an account, from the date 
of the entering up of the judgment or the commencement of this 
Act of Parliament, as the case may be (/). 

(e) Ubi tupra. of scire faciat ad rehabendam terramf 

(/^ For reference to forms of writs see Appendix, pott. 



• . • • f* f« « 
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64 



[Bk. I. 



CHAPTER VI. 

SCIRE FACIAS QUARE RESTITUTIONEM NON ON A 
JUDGMENT REVERSED. 



When the 
writ to re- 
quired. 



In what 
cases it If 
not 
sary. 



When the Writ is required^ p. 64. 
In what Cases it is not necessary, 

p. 64. 
The Reason why it is necessary to 

issue the Writ, p. 65. 



The Writ also necessary when 
there has been a Change of Par- 
ties, and a Judgment has been 
reversed in Error, p. 66. 

The Farms, p. 66. 



A scire facias quare restitutionem non is required when a judgment 
in a Court below has been reversed in one of the superior 
Courts (a), or where restitution has been awarded on a writ of 
error into the Exchequer Chamber (6), and on the judgment in 
the Court below execution has been issued, and the debt or 
damages have been levied, but not paid over (c). In such a case, 
there must be a scire facias suggesting the matter of fiict, viz., the 
sum levied, &c. (d) 

In a writ of error, if judgment be reversed, the plaintiff or de- 
fendant (as the case may be) is to be restored to all that he has 
lost, and to what by colour of the judgment in the Court below 
had been taken after judgment, and a writ of restitution shall be 
awarded (e). Where the plaintiff has execution, and the monej 
is levied and paid, and that judgment is afterwards reversed ; 
there, because it appears on the record that the money is paid, 
and there is a certainty of what was lost (/), the party shall 
have restitution without a scire facias. Neither is a scire facias 
for restitution necessary where judgment has been set aside after 
execution, for irregularity ; but an attachment shall be granted 
upon the rule for contempt, if there be not a restitution (g). 



(a) See 2 LiUy'a Mod. Entries, 641, 
650, and precedents refenred to in the 
Appendix. 

{b) Vesey v. Harris et Uxor, Cro. 
Car. 328. 

(c) Antm. 2 Salk. 588. 

(<f) lb, supra* 



(e) Sympson y. Juxon, Cro. Jac 
699; 2 V. Wms. Saand. 101^; 2 
Tidd's Prac. 1245, 8th ed. 

(/) Anon. 2 Salk. 588 ; 2 V. Wma. 
Saand. 101 gg, 

(y) Per Holt, C. J., 2 Salk. 588 ; 
3 Tidd's Prac. 8th ed. 1073. 
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The reason, therefore, why a scire facias would seem to be The reaaon 
required, is the want of certainty of the sum of which restitution neoeaaary to 
has been awarded, where it has been levied but not paid oyer. This writ. 
Bom is suggested in the writ of scire facias, to the declaration on 
which the defendant has an opportunity of pleading any matter of 
defence or excuse or denial which he may have, and the facts on 
the issues joined are afterwards ascertained, as in any other 
action, or he suffers judgment by default; in either of which 
cases the sum levied is rendered certain and placed on the record, 
and execution can then issue on the judgment for its restitution. 

In Chitty's Arch. Practice (A), it is stated that '' the plaintiff in 
error may obtain redress by application to the Court or a judge, 
to have restored to him all that has been taken or Utied £rom him 
under the judgment." No authority is given for this position, 
and it not only seems contrary to the principle laid down in the 
case in Salkeld, quoted in the text, but in a later case in the same 
reports, Western v. Creswick (i), there is a decision expressly the 
other way. In that case, judgment had been obtained against the 
defendant in an action of debt on a bond ; and upon a fi. fa. 
directed to the sheriff, he took some of the defendant's goods and 
sold them ; afterwards this judgment was reversed, and upon a 
motion to bring the money into court for which they were sold, 
or to pay it to the defendant himself^ the Court would make no 
rule, for the goods might be sold for less than they were worth, 
and they held that on that account the defendant might bring an 
action of trespass if the plaintiff did not agree with him. 

Wherever there has been a change of parties by death or The writ 
otherwise, and a judgment has been reversed on error, a stranger Miy when 
to the record cannot have restitution without a scire facias (k), teen a 
This case follows the general principle, (which will be found fully parSS. and 
treated of in the next book, posty) that in all cases where there is hia ^l^**^ 
a new party to the suit, a scire facias is necessary (I). Srof!*^ *" 

The forms of the writ will be found referred to in the Appendix, The forms. 
post. 

(A) P. 511, 8th ed. Tidd's Prae. 8th ed. 1246 ; Bac. Abr. 

(i) 3 Salk. 214 ; 4 Mod. 161. tit Brror, M, 3 ; 1 Rol. Abr. 776. 

(*) 'ne King ▼. Z«»*r, 1 Show. Rap. As to writ of restitution, see Doe d. 

261. Strafford ▼. Skail, 2 D. & L. 161 ; 

(0 Ab to what shall be restored Doe d. Stevent v. Lord, 6 Dowl. 256 ; 

under a writ oi restitution on the re- GoodtitU d, MurreV V. Badtitle, 9 

venal of the first judgmenti see 2 Dowl. 1009. 
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CHAPTER VII. 



EXCEPTIONS TO THE GENERAL RULES REQUIRING A 

WRIT OP SCIRE FACIAS. 



Scire Facias not necessary where 
Judgment has been suspended, 
hy the Agreement of the Parties, 
till a Year and a Day after the 
Time agreed, p, 67. 

Even if the Agreement he hy Parol, 
p. 69. 

Scire Facias noi necessary where 
the Drfendani brings a Writ of 
Error to revive the Judgment 
until qfter the Year from the 
Determination of the Writ of 
Error has expired, p. 70. 

And if the Judgment have expired 
hy Lapse of Time, the Writ of 
Error revives it, p. 70. 

Scire Facias not necessary where 
the Defendant obtains a Stay of 
Execution by Injunction out of 
Chancery, p. 70. 

Scire Facias not necessary to re^ 
vive a Debt secured on a Statute 
Merchant, Statute Staple, or 
Eeeognizance in the nature of 
a Statute Staple, p. 71. 

Nor in Case of a New Party af- 
fected hy such a Security, p. 71. 

These Recognizances of a Private 
Kind, p. 71. 

Nature of a Staiute Merchant, p. 
72. 

Nature of a Statute Staple, p. 78. 

Cf a Eecognizance in the nature 
qfa Statute Staple, p. 61. 

JEteason of the Exemption of Debt- 
ors under these Securities from 
Scire Facias, p. 83. 

Scire Facias not necessary where 
a Writ of Execution h<ts been 



taken out within the Year, p. 84. 

No Objection to a Scire Facias thai 
it has been unnecessarily sued 
out, p. 87. 

This Exemption applies only to the 
Lapse of Time, and not to Cases 
where there is a New Party to 
the JSecord, p. 87. 

Scire Facias not necessary to re- 
vive a Judgment on a Warrant 
of Attorney given hy an IntoU 
vent Debtor under 1 4' 2 Vict. 
c, 110, s. 87, p. 88. 

Exemption confined to Cases where 
it would otherwise be required 
by Lapse of Time, p. 88. 

Scire Facias not necessary to re- 
vive a Sule of Court in the 
nature of a Judgment under 
\ Sf 2 Viet, c. 110, «. 18, on 
account qf Lapse qf IHme, p. 89. 

Scire Facias not necessary since 
the Statutes 7 <J- 8 Vict cc, 110 
and 113, in order to have Exe- 
cution against a Member qf a 
Joint-stock or Banking Cant- 
pony incorporated under either 
qf those Acts, on a JudgmeiU 
obtained against such Compos^ 
or its Public Officer, p. 90. 

Experiment to render liable to 
Execution the Lands of a Part- 
ner in a Banking Company 
framed under 7 €ho, TV. c, 46, 
without a Scire Facias, p. 92. 

Scire Facias not necessary for the 
Oi*own to revive its Debts he- 
cause of the Lapse qf Time, p. 
94. 



suspendedby 



t7 



8cire Faciaa not neeeuary far ike 
Crown in the Case qf the Death 
qf iU Debtor y to have JExecution 
against his Heir, Executor, or 
jLdfninistrator, p. 94. 

Scire Facias not veceMory for the 
Crown on Debts of Secord, 
where the Execution is a First 



Proceeding, without any pre* 
vious Judicial Inquiry, on an 
Affidavit that the Debt is in 
danger of being lost, p. 95. 
Nor is it necessary before extend^ 
ing the Debt of the King's Debtor, 
on an Affidavit qf Danger, p. 
97. 



Is the first and introductory chapter a brief outline has been 
giren of those cases which form exceptions to the general rules, 
that execution cannot issue upon a judgment more than a year 
and a day old, nor where the execution is to be levied by or against 
a new party to the suit, unless it be revived by scire facias {a). 
In the present chapter we will proceed to examine those excep- 
tions in their order more in detail. 

A 9cire facias is not necessary to revive a judgment more than 
a year and a day old, where the execution of the judgment has 
been suspended ; either, 1st, by the agreement of the parties , or, 
Sndlj, by operation of the law set on foot by the defendant — to 
reverse the judgment by writ of error, or to stay the execution by 
an injunction out of Chancery. The principle on which these 
exceptions are founded is the same in each case, and is well 
defined in the case of Powis v. Powis (6), where the Court observed^ 
''that the reviving a judgment by scire facias was intended topre^ 
vent a surprise on the defendanf* (c). 

Ab to the first exception, where the execution of the judgment sdrt facias 
has been stayed by the agreement of the parties beyond a year suy where 
and a day, there can be no ^ surprise" on the defendant, if after bee been 
that period execution should be issued, for it was by his own by {he 
agreement that till then it was delayed (</). ^^'par. 

In such a case there needs no scire facias till a year and a day ^^ axid\ 
after the time agreed (e). thetimT 

But if the plaintiff do not take out execution within a year ■«'**^' 
after the eesset executio is determined, he must sue out a ecire 
facias (/). 

In Morris v. Jones (g), in which case a warrant of attorney con* 

(«) See ch. i. p. 8. 409 ; and see 2 Tidd's Vnc. 8th ed. 

(b) 6 B. Moore, 517; uid tee 1155. 
note to Hiseoeks t. Kewqi, 3 Ad. & £. {e) Com. Dig. tit. Execution, I, 4. 

683. (/) 2 Tldd'i Prac 8tli ed. 1155 ; 2 

(e) And see Michel t. One et Uwor, Cromp. 108. 
2 Bur. 660. (g) 3,Dowl. & R7. 605 ; and 2 B. & 

(d) Bee Abr. tit. Bieootion, H C. 243. 

y2 
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a stipulation that execution might issue upon the judgment 
after a year and a day without reviror by 9cire facias^ this ques- 
tion was mooted, and it was there held that the parties might 
lawfully make such a bargain, and that the execution was good. 
Lord Tenterden (A) saying, '^ If the defendant thought proper to 
enter into a bargain that execution should issue upon the judg- 
ment without a 9cire faeioM to revive it, he cannot afterwards be 
permitted to avoid the consequences by setting up the illegality of 
the proceeding" (t). 

In the case of Hueoekt and another v. Keny^ (k), which waa 
argued in the Queen's Bench on a rule for setting aside the 
execution issued against the defendant, upon a judgment on a 
warrant of attorney, more than a year and a day after judgment, 
without reviving it by scire faeiat, the Court entered very fuUj 
into the question. In the defeasance of the warrant of attomej 
it was agreed that the plaintiffs ^* should be at liberty to enter up 
judgment thereon at their pleasure, and in default of payment 
to issue execution," &c. Lord Denman, in delivering the judg« 
ment of the Court, said, ^* For the plaintiffs it was contended that 
whenever the execution was suspended beyond the year and daj 
after signing the judgment by the agreement of the parties, the 
delay so occasioned would not compel the plaintiff to revive the 
judgment, and that the facts of this case brought it within the 
exception to the general rule. The defendant denied that any 
such agreement appeared in the case ; and further that if it did it 
could not waive a necessity imposed expressly by statute; the 
authorities on which such a practice was founded were asserted 
not to warrant it when duly examined, and in particular it was 
contended that the case of Withers v. Harris (Q was a decision 
directly in point, and the other way. We have looked into the 
&cts and the authorities, and are of opinion that on neither 
ground is there any reason for disturbing the execution. 

" With respect to the practice, it has long been clearly under- 
stood in the profession, that ' if the plaintiff has judgment with a 
eesset executio for a year, he may after the year take out his exe- 
cution without a scire /ados, because the delay is by consent of 
parties and in favour of the defendant.' This is the language of 
Mr. Serjeant Williams, in the notes on TJnderhill y. Devereuae (m), 
and we should be very unwilling to disturb, except on the dearest 
grounds, a practice now well recognised, on which all persons 

(A) Ab reported jn a DowU & Ry. (k) 3 Ad. & E. 676. 

(t) And tee Sherran v. MarihaBand (/) 7 Mod. 64. 

another, 1 D. & L. 689. (m) 2 Wms. Saimd. 72 €, n. (4). 
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hare acted for a long series of yean^ and which is neither un- 
reasonable nor inconyenient in itself*' 

After going through the authorities cited in argument on the 
subject, the Court, at the conclusion of the judgment, said, ** We 
ate these as specimens of what may be found in the books on this 
subject; but we pronounce our judgment, that this execution 
ought not to be disturbed, on the principle that it has issued in 
accordance with the practice of the Courts, long considered as 
established, not inequitable or inconvenient in itself, nor at 
variance with any legal principle, statute, or decided authority." 

Since this case, which is now the leading case on this point, and ^^^^^ 
which Mr. Justice Coleridge, in Morgan t. Burgess (n), said was be bj parol, 
"a well considered judgment," a point was raised in the latter 
case that though Hiicocks v. Kemp decided that under such an 
agreement in a warrant of attorney it was not necessary to reviTO 
a judgment by scire facias, yet that such an agreement, if a parol 
agreement only, would not waive the benefit of the statute. But 
the C-ourt held, that if the defendant has even by parol agreed to 
waive the necessity of a scire facias, notwithstanding the Statute 
of Westminster the Second (13 Edw. I. c. 45, s. 1), a writ of 
execution may be issued on the judgment, afber the year and a 
day has expired without suing out a scire facias (o). 

So, where a judge's order was obtained by consent to save 
expense, whereby it was ordered that execution should issue upon 
a judgment more than a year old, without a scire facias, the Court 
of Exchequer refused to set the execution aside, and held it to be 
valid even as agaiost the assignees of the judgment debtor, against 
whom the execution issued (j?). So, after a warrant of attorney 
has been executed, and judgment has been signed thereon, an 
- agreement between the parties to waive the necessity of a scire 
facias to revive the judgment is a valid agreement (q). 



(m) 1 Dowl. N. S. 852. 

(o) And lee a similar principle laid 
dotm in the case of BUtnd t. Dwrley, 3 
T. R. 530, where the plaintiff delayed 
signing judgment, on the defendant 
promising to pay him, tiU four terma 
had expired at the defendant's request, 
and it was held that a term's notice, 
that the phuntiff intended to proceed 
widi his action after lying hy four terms, 
was not in this case necessary, as the 
rale waa established for the purpose of 
preventing any surprise on the defend- 



ant, and it did not apply to a case 
where the defendant had been using 
false pretences to prevent the plaintiff 
obtaining jndgmeni in the regular time ; 
see 8 Chitty's Arch. 8th ed. 846, as 
to the practice. 

(jf) Harmer ▼. Johnaon, 14 M. & 
W. 336 I S. C, 3 D. & L. 38; and see 
Cooper T. Norton and others, 16 h* J., 
N. S., Q. B. 364. 

{q) Cooper and othert v. Norton and 
othert, 16 L. J., N. S., Q. B. 364. 
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Not neoet- 
MtfT where 
defendant 
brings a 



Secondly, a scire fadas ifl not neoeBsary to reviye a judgmen.^ 
more than a year and a day old, where the execution has been 
fiuspended by the operation of the law, set on foot by the de- 
fendant. 

K the defendant brings a writ of error, and thereby hinders the 
plaintiff from taking his execution within the year, and the plain- 
writ'oir error tiff in error is nonsuited, or the writ of error abated or diBcon- 
the judg- tinned, or the judgment affirmed, the defendant in error may pro* 
idrt/aciat cood to execution after the year without a scire facias; because 

n^^AW m W£AP 

hu exidred, the writ of error was a supersedeas to the execution, and the 
%rthe defendant in error must wait until it be determined. Besides, 
Ihedeter- while the cause is depending on the writ of error, it is still sub 
th!f ^of jwlice whether the plaintiff below shall recoyer or not, and the 
^"^' year for the execution ought to be accounted from the final judg- 
ment given (r). 
And if the So, if the year has expired before the writ of error is sued out, 
ha/expired and the judgment is aflfirmed, or the plaintiff in error is nonsuited, 
t^e Se or the writ of error is discontinued, the plaintiff may sue out 
execution without a scire facias; for by the writ of error the de- 
fendant has renewed the record (<), and reviyed the judgment (^). 
For the same reason the same rule prevails where the defend- 
ant after judgment has obtained a stay of execution by an injunc* 
tion out of Chancery (tt). This was settled by the case of Michel 
V. Cue et Uxor (d?), in which, on cause being shown against setting 
aside an execution for irregularity for having issued execution 
above a year and a day after judgment without any scire facicis to 
revive it, it appeared that the whole delay had arisen frt>m the 
defendant's having stayed the execution by injunctions out of 
Chancery, and the Court were unanimous that the rule requiring 
a scire facias to revive a judgment of above a year old before suing 
out execution upon it, which was intended to prevent a surprise 
upon the defendant, ought not to be taken advantage of bj a 



writ of error 
revlTes It. 



Kot neoes- 
sanr where 
defendant 
obtains a 
stay of 
execution 
by Injttno- 
tion out of 
Chancery. 



(r) Bac. Abr. tit. Execntion, H, 408; 
2 y. Wms. Saand. 12d, note to Under- 
hiU ▼. Depereux ; Goodwin t. Grudge, 
Cro. Biii. 416; and see Sir Henry 
BeUarie ▼. Hanford, Cro. Jac. 364 ; 
1 Rol. Abr. 899, d., pi. 9 ; Howard ▼. 
Pt7^Carth.237; Boothv.Bootk.S Mod. 
288 ; mthere ▼. Harrie, 7 Mod. 68 ; 
Dennis Y. Drake, Lane, 20 ; 2 Inst. 471 ; 
YelT. 7; Bac. Abr. tit. Scire Facias, n. 
(c) 1 ; Com. Dig. tit. Eiecotion, I, 4. 

(9) Sir Henry Bettatis v, Hat^ord, 



Cro. Jac 364 ; S, C, 1 Rol. Rep. 104. 

(0 2 V. Wms. Samid. 72 <f, n. ; 1 
Rol. Abr. 899, n. pi. 3, 4, 5 ; Lane, 20 ; 
Howard ▼. Pitt, 1 Show. 402 ; FUh ▼. 
Wieeman, Palm. 449; S. C. Lat 193. 

(«) Hiecocke t. Kenqt, 3 Ad. & £. 
682, per Lord Denman. 

{x) 2 Burr. 660 ; S. C, 2 Bl. Rep. 
784 ; Watkins «. Haydon, 2 BL Rep. 
762 ; Powie t. Powie, 6 B. Moore, 517; 
Com. Dig. tit. Pleader, 3, L» 4 ; 2 
Tidd*i Prac. 8th ed. 1156. 
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defendant who was so far from being surprised by the plaintiirs 
delay, that he himself had been trying all manner of methods 
whereby he might delay the plaintiff. The Court, therefore, dis- 
charged the rule with costs (y). 

By the statute which established the securities of statutes mer- SehejbeUu 

^ not necet- 

chant, statutes staple, and recognizances in the nature of statutes m>7 ^m 
staple, the conusee of such a security may at any time within time to 
which a specialty or record is not barred (z), sue out execution secured on a 
thereon without the delay or charge of a scire facias, although meichuit, 
more than a year and a day has elapsed after the day of payment pie, or re- 
assigned in the statute or recognizance (a). And so also if there S^SI^'tuure 
be a new party affected by such a security, by death or otherwise, Btapfe?^^^ 
as if the conusee of a statute or recognizance should die before nor in case 
execution sued, his executors may come into Chancery, and upon party to the 
their producing the testament and the statute they shall hare 
execution without scire faciaa, as the testator himself might (6). 
So, if the conusor be returned dead by the sheriff, execution may 
either be taken out against his lands without a scire facias against 
his heir, or the conusee may sue it out against the heir and terre- 
tenants at his election (c). 

This advantage over any other securities known to the common 
law was given to these securities by the several Acts of Parlia^ 
ment that introduced them, the statute merchant, statute staple, 
and recognizance in the nature of a statute staple, being designed 
"to encourage strangers to trade with us," by the security of pay- 
ment which they gave, and by the little delay with which they 
could be enforced (d). 

These recognizances are by Blackstone termed recognizances of a These re- 

« • i. 1 • J i» J. J- 1' • 1- J i. i. cognizances 

"private kind, as contradistrnguishea to recognizances at common of a private 
law (e). The latter securities, as will be seen hereafter, in most cases 
require a scire facias to be issued before they can be enforced (/). 



(y) Formerly a different rule pre- 
Tsiled, and a Bcire facias was held to be 
neeewary, althoogli the injonction itay- 
iDg the execution beyond the year and 
dmy waa obtained by the defendant on 
the ground that the oommon-law Courti 
eonld not taiie notice of the Chancery 
iojimction ; see Booth ▼. Booths 1 Salk. 
322 ; S. a, 6 Mod. 288 ; Winter t. 
Imffkdbandf 1 Stra. 301 ; and see Hob- 
«Ni ▼. Barl of DarKnglOHt 3 P. Wma. 
36; Symp$on ▼. Gray^ Barnes, 197; 
Bac. Abr. tit. Executtoni H, 409 ; 2 V. 



Wmi. Saund^ 72 «, n. 

(r) I,e,i twenty yean; see S & 4 
WiU. IV. c. 42, s. 3 ; and see ch. i. 
book i, p. 14, ante. 

(a) Bac. Abr. tit. Ezecation, B, 2 ; 
fee ante^ ch. i. p. 9 ; 2 Intt. 395. 

(b) Bac. Abr. tit. Ezecntion, B, 3 r 
2 Intt. 471. 

(c) 2 V. Wms. Saund. 71 c, note to 
UnderhiU y. Devereux, 

{d) Bac. Abr. ubi aupra. 
(e) 2BU. Com 341, 160. 
(/) See posit ch. iii. book Hi. 
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merohaiit. 



In order, however, the better'to understand the reason and the 
application of the exception in these cases to the two geneEral 
roles, that if a debt of record has lain by more than a year and a 
day it shall be presumed to be satisfied, and must be reriyed by 
scire facias, and that where there is a new party to the suit the 
alteration in the process thereby requires that he shall be made a 
party hj scire facias; a short review of these statutable securities, 
and of the mode of execution on them, may be useful, and wiU not 
here be out of place. 

A statute merchant is a bond of record acknowledged before one 
of the clerks of the statute merchant and the mayor of the city of 
London, or two merchants of that city for that purpose assigned, 
or before the mayor or chief warden of some other city or town, or 
other discreet men for that purpose chosen and sworn when the 
mayor or chief warden cannot attend {ff), pursuant to the Statute 
of Acton Bumel (A), (11 Edw. I. c. 1,) enforced and amended by 



(ff) Bac. Abr. tit. Execution, B ; 2 
Tidd's Prac. 8th ed. 1132. 

(A) The following are the words of 
the statute: "Forasmnch as merchants, 
which heretofore have lent their goods 
to diyers persons, be greatly impover- 
ished because there is no speedy law 
provided for them to have recovery of 
their debts at the day of payment as- 
signed ; and by reason hereof many 
merchants have withdrawn to come in- 
to this realm with their merchandises, 
to the damage as well of the merchants 
as of the whole realm ; the King by 
himself, and by his oonndl hath or- 
dained and established that the mer- 
diant which will be sure of his debts, 
shall canse his debtor to come b^fi>re 
the mayor of London, or qf York, or of 
Brigtol, or b^fifre the mayor and a clerk 
(which the King shall appoint for the 
same) for to knowledge the debt, and 
the day qf payment; and the recogni- 
sance shall be entered into a roll, with 
the hand of the said derk which shall 
be known. Moreover, the said derk 
shall make with his own hand a bill ob- 
ligatory ,whereanto the seal of the debt- 
or shall be put, with the King's seal 
that shall be provided for the same pur- 



pose, the which seal shall remain in tha 
keeping of the mayor and derk afbi«« 
said : and if the debtor doth not pay ftt 
the day to him limited, the creditor 
may come before the said mayor and 
derk with his bill obligatory ; and if it 
be found by the roll and by the bUl that 
the debt was knowledged, and thai the 
day of payment is expired, the mayor, 
shall incontinent cause the moveables of 
the debtor to be sold, as far as the debt 
doth amount, by the praising of honest 
men as chattels, burgages desirable,nntii 
the whole sum of the debt, and the 
money, withoat delay, shall be paid to 
the creditor. And if the mayor can 
find no buyer, he shall canse the movo- 
ables to be delivered to the creditor at 
a reasonable price, as much as doth 
amount to the sum of the debt, in al* 
lowanoe of his debt ; and the King's 
seal shall be put unto the sale and deli- 
verance of the burgagea deviseable for 
a perpetual witness. And if the debtor 
have no moveables within the jnrisdio- 
tion of the mayor, whereupon the debt 
may be levied, but hath some other- 
where within the realm, then shall tha 
mayor send the recognizance made be- 
fore him and the derk aforesaid, unto 
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the statute 13 Edw. I. st. 3, c. 1, di Mereataribus (t). This recog- 
nisance is to be entered hj the clerk on a roll which must be 



tlie chanoellor, under the King's seal, 
and the chancellor shall direct a writ 
unto the sheriiF in whose bailiwick the 
moTeables of the debtor be, and the 
sheriff afaall canse him to agree with his 
creditor in snch form as the mayor 
should have done in case that the move- 
ables of the debtor had been within his 
power. And let them that shaU praise 
tiie moreable goods, to be delivered an- 
te the creditor, take good heed that 
they do set a reasonable price upon 
them ; and if they do set an over high 
price for faTOur borne to the debtor, 
and to the damage of the creditor, then 
shaU the things so praised be delivered 
unto themselves at such price as they 
have limited, and they shall be forth- 
with answeraUe unto the creditor for his 
debt. And if the debtor will say that 
his moveable goods were delivered or 
sold for less than they were worth, yet 
shall he have no remedy thereby ; for 
when the mayor or the sheriff hath sold 
the moveable goods lawfaUy to him that 
oifered most, he may account it his own 
folly that he did not sell his own move- 
able goods liimself before the day of his 
suit (when he might and would not), 
and haTc levied the money with his own 
hands. And if the debtor have no 
moveables whereupon the debt may be 
levied, then shall his body be taken 
where it may be found, and kept in 
prison until that he have made sgree- 
meat, or his friends for him ; and if he 
have not wherewith he may sustain him- 
self in prison, the creditor shall find 
him bread and water, to the end that he 
die not in priaon for default of suste- 
nanoey the which costs the debtor shall 
recompense him with his debt, before 
that he be let out of prison. And if 
the creditor be a merchant stranger he 
shall remain at the costs of the debtor 
for so long time as he tarrieth about 
the suit of his debt, and until the 



moveable goods of the debtor be sold 
or delivered unto him. And if the cre- 
ditor do not take the debtor alone for 
the surety of his payment, by reason 
whereof pledges or mainpernors be 
founden, then those pledges or main- 
pernors shall come before the mayor 
and derk above said, and shall bind 
themselves by writings and recogni- 
sances, as afore is said of the debtor. 
And in like manner if the debt be not 
paid at the day limited, such execution 
shall be awarded against the pledges or 
mainpernors, as before is said of the 
debtor. 

" Prorided nevertheless, that so long 
as the debt may be fully taken and k- 
ried of the goods moveable of the 
debtor, the mainpernors or pledges 
shall be without damage : notwith- 
standing, for default of moveable goods 
of the debtor, the creditor shall have 
execution of his recognizance upon the 
mainpernors or pledges, in such man- 
ner and form as before is limited against 
the principal debtor." See further, as 
to this stotute, Gilb. Exch. 213. 

(t) The following are the provisions 
of the SUt. de Mercattmbuai '* Foras- 
much as merchants, which heretofore 
have lent their goods to divers persons, 
be fallen in poverty because there is no 
speedy remedy provided, whereby they 
may shortly recover their debt at the 
day of payment ; and for this cause 
many merchants do refrain to come in- 
to the realm with their merchandise to 
the damage of such merchants and of 
all the realm ; the King and his Coun- 
cil, at his Parliament holden at Acton 
Bumel, after the Feast of St. Michael, 
the eleventh year of his reign, ordained 
establishments thereupon for the re- 
medy of such merchants ; which ordi- 
nances and establishments, the King 
commanded that they shall be firmly 
kept and observed throughout this 
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double, one part to remain with the mayor or chief warden, and the 
other with the clerk, who shall write with his own hand a bOl obU- 



rMlm, whereby merchftnta hwwt had 
remedy and have recoTered their debta 
with leaa inoonvenieiioe and troable than 
they ha^e had heretofore. But foraa- 
mnch aa merchanta after complained 
onto the King, that aheriffs miainter- 
preted hie statatea, and aometimea by 
malice and falae interpretation delayed 
the execution of the atatnte, to the 
great damage of merchanta ; the King 
at hia Pariiament holden at Weatmin* 
ater, after Eaater, the thirteenth year of 
hia reign, caoaed the aaid atatate made 
at Acton Bomel to be rehearaed ; and 
for the declaration of certain artidea in 
the statute aforesaid, hath ordained 
and established, that a merchant who 
will be snre of hia debt ahall canae hia 
debtor to come before the mayor of 
London, or before aome chief warden 
of a city, or of another good town, 
where the King shall appoint, and be- 
fore the mayor and chief warden, or 
other sufficient men chosen and sworn 
thereto, when the mayor or chief war* 
den cannot attend, and before one of 
the clerks that the King shall thereto 
assign, when both cannot attend, he 
ahall acknowledge the debt and the day 
of payment ; and the recognizance 
ahall be inroUed by one of the clerk'a 
hands being known, and the roll ahall 
be doable, whereof one part shall re- 
main with the mayor or chief warden, 
and the other with the clerks that 
thereto shall be first named ; and fur- 
ther, one of the said clerks with hia 
own hand ahall write an obligation, to 
which writing the seal of the debtor 
ahall be pnt with the King's seal pro- 
Tided for the same intent ; which seal 
shall be of two pieces, whereof the 
greater piece shall remain in the cus- 
tody of the mayor or chief warden 
and the other piece in the keeping of 
the aforesaid clerk. And if the debtor 
do not pay at the day limited unto him, 



then ahall the merchant come to the 
mayor and derk with hia obligatioti; 
and if it be found by the roll or writing 
that the debtwaa acknowledged, and the 
day of payment expired, the aaayor or 
chief warden ahall canae the body of the 
debtor to be taken (if he be lay) wheoso- 
e^erhehappenethtooomein their power, 
and ahall commit him to the priaon of 
the town, if there be any, and he ahall 
remain there at hia own ooata until he 
hath agreed for the debt. And it ia coin- 
manded that the keeper of the town 
priaon ahall retain him upon the deliTO- 
ry of the mayor or warden ; and if the 
keeper ahall not reoaive him he ahall be 
anawerable for the debt, if he have 
whereof ; and if he have not whereof, 
he that committed the prison to his 
keeping shall answer. And if the debt- 
or cannot be found in the power of 
the mayor or chief warden, then ahall 
the mayor or chief warden aend into 
the Chancery, under the King'a seal 
the recognizance of the debt ; and tiie 
chancellor ahall direct a writ unto the 
aheriif in whoae ahire the debtor shall 
be found, for to take hia body (if he be 
lay) and safely to keep him in priaon 
until he hath agreed for the debt; 
and within a quarter of a year after 
that he la taken, hia chattels ahall be 
dellTcred him, so that by hia own he 
may levy and pay the debt ; and it ahall 
be lawful unto him, during the aame 
quarter, to sell his lands and tenements 
for the discharge of his debta, and his 
sale shall be good and eifoctnal. And 
if he do not agree within the quarter 
next after the quarter expired, all the 
lands and goods of the debtor shall be 
delivered unto the merdiant by a rea- 
sonable extent, to hold them until such 
time aa the debt ia wholly levied ; and 
nevertheless the body shall remain in 
prison as before is aaid, and the mer- 
chant ahall find him bread and vrater; 
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gatory to which the seal of the debtor Bhall be affixed^ together with 
the Beal of the King for that purpose appointed. 



and the merchaiit shall have sach seiun 
in the lands and tenements delivered 
nnto him or his assignee, that he may 
maintain a writ of novel dU$eUin if he be 
pat oat, and redisseisin also, as of free- 
hold, to hold to him and his assigns 
ontil the debt be paid ; and as soon as 
the debt is levied the body of the debtor 
shall be delivered with his lands. And in 
Boch writs as the chancellor doth award, 
mention shall be made, that the sheriff 
sball certify the jostiees of the one 
bencih or of the other, how he hath 
performed the King's commandments, 
at a certain day, at which day the mer- 
chant shall sue before the justices, if 
agreement be not made; and if the 
sheriffs do not retnm the writ, or do 
return that the writ came too late, or 
that he hath directed it to the bailiffs of 
some franchise, the jnstioes shall do as 
it is contained in the latter Statute of 
Westminster. And if in case the she- 
riff return, that the debtor cannot be 
foand, or that he is a clerk, the mer- 
chant shall have writs to all the sheriffs 
where he shall have land, and that they 
shall deliver unto him sJl the goods and 
lands of the debtor by a reasonable ex- 
tent, to hold unto him and his assigns 
in the form aforesaid ; and at the last 
he shall have a writ to what sheriff he 
wiU, to take his body (if he be lay) and 
to retain it in manner aforesaid. And 
let the keeper of the prisoner take heed 
that he must answer for the body, or for 
the debt. And after the debtor's lands 
be delivered to the merchant, the debtor 
may lawfully sell his land, so that the 
merchant have no damage of the ap- 
provements; and the merchants shall 
always be allowed for their damages, 
and all costs, labours, suits, delays, and 
expenses reasonable . And if the debtor 
find sureties which do acknowledge 
themselves to be principal debtors, af- 
ter the day passed the sureties shall be 



ordered In all things as is said of the 
principal debtor, as to the arrest of 
body, delivery of lands, and other 
things. And when the lands of the 
debtors bedelivered unto the merchants^ 
he shall have smnnof all the lands that 
were in the hand of the debtor, the day 
of the recognizance made, in whose 
hands soever that they come after, 
either by feoffment or otherwise. And 
after the debt paid, the debtor's lands, 
and the issues of lands of debtors by 
feoffment shall return again, as well to 
the feoffee as the other lands unto the 
debtors. And if the debtor or his sure- 
ties die, the merchants shall have no 
authority to take the body of his heir, 
but he shall have his lands, as before is 
said, if he be of age, or when he shall 
be of full age. And a seal shall be pro- 
vided that shall serve for fairs, and the 
same shall be sent unto every fair, under 
the King's seal, by a clerk sworn, or by 
the keeper of the fair. And of the 
commonality qf the merehanti qf the 
City of London, two merchants ihall be 
chosen, that shall swear, and the seal 
shall be opened before them, and the 
one piece shall be delivered unto the 
foresdd merchants and the other shall 
remain with the clerk ; and before them, 
or one of the merchants (if both can- 
not attend) the recognizances shall be 
taken, as before is said. And before 
that any recognizance be inrolled, the 
pain of the statute shall be openly read 
before the debtor, so that after he can- 
not say that any did put another pe- 
nalty than that whereunto he bound 
himself. And to maintain the costs of 
the said clerk, the King shall take of 
every pound a penny, in every town 
where the seal is, except fairs where he 
shall take one penny half-penny of the 
pound. This ordinance and act the 
King willeth to be observed from hence- 
forth throughout his realm of England 
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The security and speedy remedy for the recovery of their debts 
which these recognizances gave to merchants soon led others not 
merchants to use them ; for other men, finding from observation 
that it was much of the same nature with judgments given in 
Westminster Hall, but obtained with infinitely less trouble and 
expense, out of regard to their own interest and quiet, began to 
adopt this mode of securing their contracts, and by degrees it 
became to be improved into a common-law assurance (7'). 

'' The addition of the King's seal," says Bacon, in his Abridg- 
ment, '' which was never required to any contract at common law, 
was to authenticate and make the security of a higher nature than 
any other then known ; for by this the King, in the person of the 
mayor, &c., attests the contract and takes conusance of the debt, 
and consequently execution is to be awarded upon failure of pay- 
ment at the day assigned, without any mesne process to summon 
the debtor, or the trouble or charge of bringing in proofs to con- 
vict him; for. the judges, who are the King's representatives for 
the more speedy administration of justice, require these on com* 
mon contracts and specialties to satisfy themselves of the justice 
and legality of the plaintiff's demands, before they award any 
execution against the defendant ; but to this contract the King 
himself, by the mayor, warden, &c., is a witness, and has the frank 
acknowledgment and confession of the debtor that he really owes 
so much, which is the best and surest proof the law requires ; 
therefore the legislators of that time, out of a just regard to the 
prerogative and justice of the King on those contracts, as on judg- 
ments, allowed of an immediate execution ; these being the surest 
means of conviction, viz., the confession of the conusor on record, 
which the judges at Westminster seldom have to firame their 
judgments on ; and thus it must be presumed from the force of 
them, which is equal to judgments of the superior Courts, they 
obtained the name of pocket judgments " 

It will however be observed, that, by the proviso to the Statute 
of Acton Bumel (*),the "mainpernors or pledges" (sureties) ''shall 



and Irelaod, amongst the which peo- 
ple they that will may make such re- 
cognizances (except JetPt, to whom 
this ordinance shall not extend). And 
hy this statute a writ of debt shaU not 
be abated : and the chancellor, jus- 
tices of the one bench and the other, 
the barons of the Exchequer and jus- 
tioes errant, shall not be estopped to 



take recognisances of debts of those 
who are wiUing to acknowledge them 
before them ; but the execution of re- 
cognisances made before them shall not 
be done in the form aforesaid, but by 
the law and manner before used and 
otherwise provided in other statutes." 

(J) Bac. Abr. tit. Execution , B. 

(k) See €Mte, note to p. 72. 
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be without damage bo long as the debt may be fully taken and 
levied of the goods moveable of the debtor." Before, therefore, 
the creditor can have execution against the surety for the amount 
of his debt so secured, he must be able to show that he cannot 
recorer it from the principal. As against the sureties therefore, 
both on first principles as well as according to this provision of 
the statute, a scire faeiae would appear to be required before pro- 
ceeding to recover the debt from them, to give them an oppor- 
tunity of pleading and putting in issue, if they thought fit, the 
fiBU!t whether or no the debtor had available goods for the payment 
of his debt (0- 

If a statute merchant be forfeited by the debtor. not paying at 
the day named within it, if the conusor be within the jurisdiction 
of the mayor or other officer before whom the statute merchant 
was acknowledged and be found there, then, upon the conusee's 
bringing the statute, &c., to the mayor, &c., and derk, and their 
finding the record of it and the day of payment lapsed, the mayor 
may apprehend and imprison the conusor (if he be lay), there to 
remain until he satisfies his creditor. 

If the debtor be out of the jurisdiction of the mayor, Ac, then 
shall he send the recognizance under the King's seal into Chan- 
cery, after which certificate the first process is a capias to take his 
body only ; and, if upon this the sheriff returns a cepi corpus, the 
debtor shall remain in prison a quarter of a year, in which time 
he may dispose of his goods and lands to the best advantage to 
pay his debts. But if the conusor either omits to satisfy his 
creditor in that time, or if the sheriff returns on the capias, nan est 
imoentus, or the conusor dead, then shall the execution be granted 
against lands, goods, and chattels, and they be delivered to the 
oonusee by a reasonable extent till the debt be levied, which writ 
of execution the sheriff is to return into the Q. B. or C. B., and 
how he hath performed the service (m). 

And if the mayor, the debtor being out of his jurisdiction, will 
not on the prayer of the creditor certify the recognizance broken 
into the Chancery under his seal, according to the Statute of Acton 
Bumel, as he ought to do, then the recognisee may have a writ of 
execution upon the statute directed to the mayor (n). 

{l)QeeBninkkom^» easejCrcWx. (m) Bac. Abr. tit. Execution, B, 

233. " For the reoognisance as to 359 ; 2 V. Wms. Saund. 71 e, n. ; 

tliem is bat as ao obligation with a Com. Dig. tit. Statute Staple, D, 3. 
condition upon which they might weU (n) Fitsherbert's Natnra Bretium, 

pkad perfonnance." And see Praoyer ed. 1794, toI. i. p. 130. 
w. Bruee, 1 Salk. 320. 
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If the conuflor is a dergyman he oannot be arreBted ; bafc the 
BheriS is commanded to levy the debt of his moveable goods and 
chattels by a writ of levari facias (o). 

A statute staple is a bond of record acknowledged before the 
major of the staple, in the presence of all or one of the constables 
of the staple (p), pursuant to the statute 27 Edw. III. st. 2, c. 9 ; 
and it is a security the object of which was, in the words of the 
statute, " that the contracts of merchants made within the staple 
(or market) shall be the better holden and the payments readily 
made/' Anciently the place where the merchants resorted with 
their staple commodities was called estapel, which signified mart 
or market (q). This mart was sometimes established out of the 



(o) 2 V. Wms. Swind. 70 c, n. ; 2 
Tidd's Prac. 8th ed. 1136. 

(jf) ** There was appointed a Juttice 
of Merchants at London in Edw. I. 'a 
time, who afterwards npon the ereotion 
of the Staple was called '' the Consta- 
hle.'' GUb. Ezch. 210. 

(ff) The following is the statute 
27 Edw. III. St. 2, c. 9, which gives 
this recognizance :~" Item, to the in- 
tent that the contracts made within the 
same staple shaU be the better holden, 
and the payments readily made ; We 
have ordained and established that 
every majorof the said staples shaU have 
power to take reoognizances of debts 
which a man will make before him in 
the presence of the constables of the 
staple, or one of them ; And that in 
every of the said staples be a seal or- 
dained, remaining in the custody of 
the mayor of the staple, under the 
•eab of the constables ; and that all 
obligations which shall be made upon 
such reoognizances be sealed with the 
said seal, paying for every obligation 
one hundred pounds and within, of 
every pound a half*penny, and of 
every obligation above one hundred 
pound a farthing. And thatthe mayorof 
the staple, by virtue of the same letters 
so sealed, may take and hold in prison 
the bodies of the debtors after the term 
incurred, if they be found within the 
staple, till they have made gree to the 



creditor of the debt and damages ; and 
also arrest the goods of the said debtors 
found within the said staple, and deliver 
the said goods (to the said creditors) by 
true estimation, or (to) sell them at the 
best a man may, and to deliver the nao- 
ney to the creditors until the sum doe. 
And in case that the debtors be not 
found within the staple, nor their goods 
to the value of the debt, the same shall 
be certified in the Chancery under tbe 
said seal, by which certification a writ 
shaU be sent to take the bodies of 
the said debtors without letting them 
to mainprise, and to seize their lands 
and tenements, goods and chattels; and 
the writ shall be returned in the Chan- 
cery with the certificate of the value of 
the said lands and tenements, goods 
and chattels ; and thereupon due exe« 
cation shall be made from day to day 
in manner as it is contained in the ste* 
tute merchant, so that he to whom the 
debt is due shall have estate of freehold 
in the lands and tenements which shall 
be ddivered to him by virtue of the 
same process and ncovaiy by writ of 
novel diueism in case if he be ousted ; 
and that the debtor have no advantage 
of the quarter of a year wlddi is eon- 
tained in the said statute menshant. 
And in case that (no creditor vrill have 
letters) of the said seal, but will stand 
to the faith of the debtoe, if afte tiie 
term incurred he demand the debt, the 
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realm, as at Galaia, Bruges, Antwerp, ^. ; and Bometimes it was 
held in the kingdom, at London, Westminster, Hull, k^, (r). 

These markets were found to be of great use and consequence 
to the £jng as a means of revenue, as at these staple ports the 
King's customs were easily coUected bj the officers of the staple ; 
and they also tended to the interest and credit of the nation, as 
all merchants* goods at these staples were examined and marked 
by proper officers, who detected and prevented the exportation of 
decayed and ill-wrought manufactures; and their mark conse- 
quently fixed a stamp of credit on the merchandises exported, 
wMch upon the view always answered the expectation of the 
buyer (*). 

According to Lord Coke, there were five staple merchandises, 
viz., " wooll, woolfels, leather, lead, and tynne " (0 ; others added 
*^ butter, cheese, and clothes " (tc). 

In order more efficiently to carry out the law of the staple in 
towns not provided with proper officers, &c., to give binding efiect 
to the obligations entered into at these markets, the statute 27 
Edw. III. St. 2, c. 21, appointed, '' in every town where the staple 
is ordained, a mayor, good, lawful, and sufficient, having knowledge 
of the law merchant, to govern the staple, and to do right to every 
man after the law aforesaid, without favour, sparing, or grief doing 
to any," together with '^ two covenable constables to do that per- 
taineth to their office;'* and to the said mayor and constables 
power is given ''to keep the peace, and to arrest offenders in the 
staples for debt, trespass, or other contract, and them to put in 
prison and punish after the law of the staple " (x), 

debtor shall be beUered vpon tlat brought to the staple, and to be trau- 

ported by foreign merchantf ; and it 
was felonj for any EogUsb, Welsh, or 
Irishman, to transport these articles. 
By this means all the wool of the kiog- 
dom came ander the King's duty.'' 

(x) 4 Inst. 237 ; Gilb. Ex. 219. 
"The staple had a judicature apart, 
and if any of the King's justices or 
other officers came into any of theae 
places where the staple was, they had 
no authority in matters pertaining to 
the cognizance of the mayor and mi- 
nisters of the staple in that place, either 
judicial or ministerial ; and this is the 
reason we haye so little conoem in mer- 
cantile affairs in the old books." 



fbith.'' 

(r) 4 Co. Inst 238. '< The bounds 
of the staple at Westminster begin at 
Temple Bar, and extend to Tuthill. 
In other cities and towns within the 
walle ; where no walls be, the bounds 
of the staple shall extend through aU 
the city or town." 

(#) Bac Abr. tit. Sxeoution, B, 
356 s Gilb. Ex. 218. '< Edward I., in 
the 27th year of his reign, appointed 
staple towns round England, Wales, 
and the Fsle of IieUnd." 

(/) 4 Co. Inst. 238. 

(«) Bac. Abr. tit Execution, B, 
356. See also GUb. Ex. 219. ''Wool, 
woolfels, leather, and lead were to be 
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By these Btatutes the major of the staple was empowered '' to 
take recognizances of debts which a man will make before him, in 
the presence of the constables of the staple, or one of them," 
under a *' seal ordained, remaining in the castody of the mayor 
under the seals of the constables." K such a recognizance were 
forfeited, the mayor of the staple, on application made to him, liad 
power to arrest and imprison the debtor and seize his goods, which 
were to be sold or delivered to the creditor by a ^ true estanui- 
tion" to satisfy his debt ; and, if the debtor were not found in the 
staple, or his goods were not sufficient, then the mayor certified 
this under seal to the Chancery, upon which certificate a writ 
issued out of Chancery to arrest the debtor without privilege 
of bail, and to seize his lands, goods, and chattels, wherever 
found (y). 

Immediate execution was therefore given by these statatea 
against the debtor's body, lands, and goods. This writ iwas 
returnable into Chancery only («r). After the extent made, the 
practice was to sue out a writ of liberate out of Chancery, reciting 
the former writ and return, and commanding the sheriff to deKver 
to the conusee all the lands, tenements, and chattels taken into 
the King's hands, if the conusee will have them by the extent 
and appraisement made thereof, until he should be satisfied his 
debt (a). 

Thia power was given to merchants, ^4est they should be 
diverted and drawn from their business and trade by applying to 
the common law and running through the tedious forms of it, 
for a determination of their differences; and for the greater 
encouragement of merchants, that they might have all imaginable 
security in their contracts and dealings, and the most expeditious 
method of recovering their debts without going out of the bounds 
of the staple" (5). 

In time, however, other persons besides merchants of the 
staple began to resort to these securities in their contracts, and 
the mayor and constables would take recognizances from strangers, 
surmising that they were made for the payment of money for 
merchandises brought to the staple. To prevent this mischief 
the Parliament, by stat. 23 Hen. VIII. c. 6, s. 11, reduced the 
statute staple to its original limits, and imposed a penalty of 40/. 

(y) See stat, n. ante. Com. Dig. tit. Stat Staple, D, 6 ; Lat 

{z) 4 Inst. 79; Com. Dig. tit. Stat 432 ; Dyer, 67 b. 

Staple, D ; F. N. B. 131 ; Cro. Car. (b) Bac. Abr. tit. Executioii, B, 

451. 356. 
(a) 2 Tidd'a Prac. 8th ed. 1 136 ; 
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on the mayor and constables, who should extend the benefit of 
the statute to any but those trading at the staple (c). 

But though this statute, the 23rd of Hen. VIII. c. 6, deprived 
all but merchants and traders at the staple of the benefits of the 
aecuritj of the statute staple, it framed a new kind of security to 
be used ad libitum by all men, known by the name of a recog- Ofareeog. 
nizance on the 23rd of Hen. VIII. c. 6, or a recoffnizanee in the 'n the na- 
naiure of a Hatute 4taple, so called because this act limits and tutate 
appoints the same process, execution, and advantage in every par- 
ticular as is set down in the statute staple (d), only the recog- 
nizance is to be acknowledged before other persons (e), 

'Bj this statute recognizances in the nature of a statute staple 
for the payment of debts may be acknowledged before the Chief 
Justices of the Queen's Bench and Common Fleas, and each of 
them, or in their absence out of term, before the Mayor of the 
Staple at Westminster, and the Eecorder of London jointly 
in the form given by the statute (/). In this as in the former 
casee the King appoints a seal to attest the contract, and each 
of the said justices shall have the keeping of one such seal, and 
the Mayor and Becorder another of the like print and fashion, 
and every obligation made and acknowledged before either of the 
justices, or the Mayor and Eecorder, must be sealed with the seal 
of the conusor, the King's seal, and the seal of the Chief Justice, 
or seals of the Mayor and Becorder, before whom it is taken (^), 
who are likewise obliged to subscribe their names. Besides this 
the clerk of the recognizance (who is to be appointed for this 
purpose by the King), or his deputy, shall make and write all obli- 
gations thus acknowledged, and enrol them in two several rolls 
indented, one whereof shall remain with such of the said justices, 
or with the Mayor and Becorder that take the recognizance, and 
the other with the clerk (A), who is iiirther obliged at the request 
of the conusee, his executors or administrators, to certify such 
obligation into Chancery under his seal (i). Section 7 gives a 
remedy by audita querela to all persons so bound, who shall be 
''grieved" by any execution taken out under the authority of 
this Act. 

{e) Ibid,', 2 Tidd's Prac. 8th ed. (e) See aeet 2. 

1133 ; 2 V. Wms. Sannd. 70 a, n. (/) See sect. 2 ; and 2 Tidd's Prac« 

{d) Bac. Abr. tit. Ezecation, B, 357 ; 8th ed. 1 133. 

2 Tidd's Prac. 8th ed. 1133; 2 V. (si) Sect. 3. 

Wms. Saond. 71 c ; Com. Dig. tit. (A) Sect. 4. 

Statute Staple, B ; and see statnte in (0 Sect. 5 ; and see Bac. Abr. tit, 

extetuo, 1 Chitty's StaU. 311, sect. 6. Ezecation, B, 357. 

G 
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On forfeiture of such an obligation the same process of execu- 
tion is established as upon a statute staple (A), and the sherifT 
must return his writ into Chancery (/). 

Bj stat. 27 EHz. c. 4, ss. 7 and 8, the whole tenor and contents 
of statutes merchant, and statutes staple, shall within six montha 
after they are acknowledged be entered in the office of the clerk 
of recognizances, taken according to the 23 Hen. YIII. c. 6, 'w^ho 
is to enter the same statutes in a book proTided for that purpose, 
and kept by him, and if they are not brought within four months 
after they are acknowledged to the clerk for the purpose of being 
so entered, they are made void against subsequent purchasers £or 
money or other good consideration. Becognizances in the nature 
of a statute staple were held to be exempt from the operation of 
this Act, but by the 8 G-eo. I. c. 25, s. 1, the clerk of recog- 
nizances in the nature of a statute staple (taken under the 23 
Hen. YIII.) or his deputy, shall yearly prepare and keep three 
parchment rolls as usual, and at the times of acknowledging every 
such recognizance shall write on the said rolls the full tenor in 
hoc verba of every such recognizance, and one of the rolls shall 
contain all the recognizances taken before the Chief Justice of 
the Queen's Bench ; another, the recognizances taken before the 
Chief Justice of the Common Pleas ; and the other, the recog- 
nizances taken before the Mayor of the Staple at Westminster, 
and Becorder of London ; and at the time of the acknowledgment 
the person before whom the recognizance is taken, and the party 
acknowledging the same, shall sign their respective names to the 
roll or enrolment of the recognizance, under the enrolment, as 
well as sign and seal the said recognizance, and that the three 
rolls shaU at the end of the year be fixed together and be made 
one roll, and remain in the custody of the clerk, or his deputy at 
his public office, who shall keep a docket to refer to the said roll 
for the benefit of searchers by purchasers and others (m). 

The statute merchant, having the seal of the conusor besides 
the King's seal, the conusee may waive the execution given by 
the stat. 13 £dw. I., and use it as an obligation by bringing an 
action of debt thereon : so may the conusee for the same reason 
on a recognizance in the nature of a statute staple on the 23 

(i) See sect. 6 of 23 Hen. VIII. c. 6; this sUt., 8 Geo. I.e. 25,8. 4, m re- 

and antet p. 78 ; Statute Staple; Com. extent may iasiie on a recognizanoe in 

Dig. tit. Ststute Staple, 6. nature of statute staple, if it be made 

(/) Lut. 430 ; Com. Dig. udi tupra, appear to the Court of Chancery that 

(m) 2 V. Wms. Saund. 706, n. ; sufficient was not levied under the first 

Bac. Abr. tit. Execution, B, 357 ; under extent. 
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Hen. YHI. c. 6. Bat it is otherwise of a statute staple ; because 
the King's seal only is affixed thereto, without that of the party, 
which ia absolutely necessary in all obligations at common law (n). 
If the oonusees neglect to enrol their recognizances within the 
time limited by statute, they are considered in equity in the nature 
of debts by bond only (o). 

The General Stamp Act, 55 Oeo. III. c. 184, regulates and 
appoints the stamps to be affixed to these instruments. 

Hitherto, in describing the nature of these securities, nothing ^^^ ^^ 
has appeared which could give them any adrantage oyer debts on exemption 
which a judgment had been obtained, or which could exempt the caritiMfrom 
conusee from the necessity of reviving the debt by tfetre/odiMiitjrofaM^re 
after a year and a day had elapsed after the forfeiture of the obli- where re- 
gation, or where a new party had become bound by or interested other oasea. 
in the obligation by death or otherwise. In this respect an ad- 
vantage was first given to a statute merchant by the 5 Hen. lY. c. 
12y which enacts, " Item, it is ordained and established that when 
any statute merchant is certified into the Chancery, and thereupon 
a writ awarded to the sheriff and returned into the Common 
Place, and the statute there once showed, that howsoever the pro- 
ees8 after the same ehowing be discontinued, that at what time the 
party sueth to have the process re-continued, and to have execu- 
tion of the statute merchant aforesaid, that the justices of the 
bench where the statute was once showed may upon the same 
record make and award full execution of the statute merchant 
aforesaid, without having the sight or showing thereof another 
time after, and that this statute hold place of aU statutes mer- 
chant not fully executed at this time." 

Though in terms confined to a '^ statute merchant," in its inter- 
pretation it appears to have been extended alike to the other 
securities of the same nature. For Bacon, in his Abridgment, after 
showing that the conusee of a recognizance at common law, if he 
do not take out execution within a year and a day after pay- 
ment assigned in the recognizance, must have a scire faeias to 
revive the judgment and put it in execution, says: ''but the 
conusee of a statute merchant, &c,, may at any time sue execution 
on /A^m without the delay or charge of a scire faeias (p). 

Nor was this advantage confined to making such a security 

(«) 2 TliUl's Prao. 8th ed. 1134 ; Ad. 153. 
Bac. Abr, tit Execution, B, 359 ; 2 (p) Bao. Abr. tit. Execation, B, 360, 

Y. Wins. Sannd. 70 6t n* and authorities there quoted ; 2 V. 

(o) BottonUey ▼. Fairfax, 1 P. Wms. Saaad. 71 c, n. 
Wms. 334 ; Gl}/n v. Thorpe, 1 B. & 

q2 



84 



ffhere Writ of Execution taken out vnthin the'Year, [Bk. I. 



SckrtfaOaM 
not nece«- 
sarywhott 
a writ of 
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baa been 
taken out 
wltbin tbe 
year. 



available at any time without a scire faeitu, as pointed out in tbe 
statute of Hen. Y ., but seems to have been early extended also to 
those cases where there was a new party to the record^ though the 
statutable authority for this is not so clear. It is howeyer laid 
down by Lord Coke, that " one that is not party to the record, 
recognizance, fine, or judgment, as the heir, executor, or ad- 
ministrator^ though they be privy and though it be within the 
year, shall have no writ of execution, but are to have a ecire/acias 
to enaUe themselves to the suit, and so likewise of the tenant or 
defendant's part ; for the alteration of person altereth the process. 
Otherwise it is in ease of a statute staple or merchant, SfCj beeemse 
the process is piven by other Acts of Parliament (q). Bacon, in his 
Abridgment, says the reason of this advantage being given, to 
these securities is because ''they were designed to encourage 
strangers to trade with us." 

]^urther research however on this subject would be perhaps 
more curious than useful, as these securities are now practically 
almost obsolete, though the statutes giving them are not re> 
pealed. Sufficient explanation has been given of the nature and 
object of these securities, and of the reason of their exemption 
&om the ordinary rules requiring a scire facias in other cases. 

Wherever process of execution has been taken out within the 
year after judgment, although it has not been served, it is not ne- 
cessary to take out a scire facias, but the demandant or plaintiff 
may have execution at any time after the year (r). Formerly it 
was necessary to enter continuances on the roll, in order to keep 
alive a writ of execution (s), but now that continuance are 
abolished (t), the issuing of a writ of execution within the year 
after judgment, although it be not executed, has the same effect in 
keeping alive a judgment as when, under the old practice, con- 
tinuances were entered. In Harmer v. Johnson («) it was decided 
in the Court of Exchequer, that succeeding writs of execution 
need not be tested on the return day of the preceding writ, and 
may be sued out at any time afterwards without the necessity of 
entering continuances on the roU. In Greenshields v. Harris (x) 



(g) Co. 2nd Inst. 471 , 395 ; and aee 
Bac. Abr. tit. Execution, B, 360 ; 2 
V. Wms. Saund. 71 e, n. 

(r) Co. 2nd Inst. 471 ; ante, cb. i. p. 
10 ; Bac. Abr. tit. Scire Fadaa, C, 133. 

(«} See the former practice, aet out 
in 2 Tidd, Prac. 8tb ed. 1155 ; Com. 
Dig. tit. Execution, 14, 141 ; 1 Sid.59. 



(/) R. G. H. T. 2 WilL IV. r. 105 ; 
R, G. H. T. 4 WiU. IV. r. 2, pU 2 ; 
see Jerris's New Rules, 115. 

<«) 14 M. & W. 336; 5. C. 3 D. & 
L. 38. 

(or) 9 M. & W. 776 ; 8. C, 2 Dowl. 
N. S. 272. 
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it 'was decided, in tlie Court of Ezcbequer, that it was enough " if 
the plaintiff bad materials for making up the roll in a regular 
manner^" and therefore a testatum ca. sa, (issued into a different 
coanty to the original ea, sa, of the same date, and to which there 
was a general return of turn est inventus,^ under which the defendant 
was arrested more than a year from its date, was held to be suffi- 
cient, and the original to warrant the testatum writ ; as a general 
return to the original ea. sa. of mm est inventus might be pre^ 
Bumed to have been made on the same day ; and a writ of ca, sa, 
runs until it is executed. The whole law on this subject was veiy 
fvJlj gone into in the case of Simpson y. Heath (y), in which it 
was settled that under the (M authorities " if the plaintiff sue out 
process within the jear, no scire facias is necessary, and he maj 
act on that process. But if that process expire, he must continue 
it properly, and then execute that continued process." On this 
and the preceding case, therefore, it is dear that if the process 
issued be a ca. sa.^ as '' that runs- until it is executed" (g), it is of 
force until it is executed, and if issued within the year after judg- 
ment, may be executed at any time afterwards (within which the 
judgment itself would be barred, by the statutes limiting ftiis 
duration of a judgment debt) without the necessity of a seirs^ 
facias^ In the recent case of Franklin y. Hodgkimson and 
Beale(a\ this question was again raised, and appears there. to> 
hare been satisfactorily settled. In that case Williams, J.^ in da^^ 
liTering judgment said, '' This was an application to set aside a 
writ of Ji. fa. upon the ground that more than two years had* 
elapsed since any step had been taken in the cause, and that 
therefore a writ of scire facias was necessary to revive the judg- 
ment, in order to authorize the issiung of the said writ oifi.fpL. 
in this case. The facts of the case are as follow : final judgment 
was signed against both defendants on the 8th of Jime, 1843, and 
on the same day a writ of ca. sa. issued against both defendants.. 
Upon this writ the defendant Hodgkinson was taken and was dis- 
charged imder the Insolvent Act, in or about the month of* 

(y) & M. ft W. 631. in the new prooeM have no fixed re- 

(j) As to this see the stat. 3 & 4 turn dsy ; they are retomahle on.exe- 

WilL IV.. c 67 (the Uniformity of cation only, and if not executed ar» 

Process Act), s. 2, and the decisions not properly retnmahle at all.'' Pen 

npon it ; Greeruhieldt y. Harrit, 9 M. Parke, B., in Harmer t. Johnwn, u6i 

& W. 774 ;. Thomas ▼. Harru, 1 Dowl. tvpra. 

N. S. 793 ; and Harmer v. Johnson, (a), 3 D. & L. 554. 
14 M. & W. 336. •* WriU of ca. sa. 



86 Not necessary. [Bk. I. 

August in the same year, 1843. Against the other defendant, 
nothing was done upon the said writ of ea, m., but the same was 
unexecated, and still remains in the sheriffs office so unexecuted 
as to him the defendant in question. Now the first obserration 
to be made is, that the writ of ea, «a., a writ in execution sued 
out in due time, (as was the case here,) with reference to the 
judgment, does not expire bj lapse of time, as in mesne process, 
where the duration is limited, but such writ of ca, «a. remains in 
ferce untQ executed. This, I apprehend, is quite clear, and stands 
in need of no authority. But it may be mentioned that this is 
assumed as a principle in the case of GreenskteUs t. Harris (6), to 
which I shall have occasion to refer upon a point more imme- 
diately bearing upon the case. And the question now arises 
whether, in order to justify the issuing of the writ of Ji. fa.^ (the 
writ in question) a return should have been previously made to 
the ca. sa,j or whether it be sufficient that materials exist for 
completing the roll, so as to warrant the issuing of the^. /a. If 
an actual return by the sheriff be indispensable, as that has not 
been made, the Ji. /a. is irregularly sued out, otherwise if it be 
that sufficient materials exist for completing the roll. That there 
are such materials in the present case is dear, because, the writ of 
ca. sa, remaining in the sheriff's office unexecuted as to the pre- 
sent applicant, he (the sheriff) may return as to him non est 
inventus. Then is that enough ? And upon this, the important 
and material part of the case, I feel that I ought to be governed 
by the decision of the Court in the before-mentioned case of 
Greenskields v. Harris, This is the language of the Court : ' In 
this case the writ may be regularly entered on the roll, and if 
there be materials to make the roll up that is sufficient. The 
production of the writs with the sheriff's return thereon, is an 
authority for the officer to make up the roll.' I think therefore 
that the rule must be discharged.'* 

An actual return and filing, therefore, of the ea, sa,y provided 
it has been sued out within the year, is not necessary if the 
materials for making a return exist, in order to warrant the issu- 
ing of any other writ of execution, or putting in force the same 
writ of execution so unexecuted, at any time so long as it remains 
in force (c). As to a writ of ca. «a.,we have seen that it remains 



ip) 2 Dowl. 272, N. S. ; S, C, 9 M. 631 ; Oreenshieldt v. HarrU, 2 Dowl. 
& W. 775. N. S. 272. 

(c) Simpson t. Heathf 5 M. & W. 



Ch. YII.] Exemption applies only to Lapse of Time, 



87 



in force till it is executed. And with respect to other writs of 
execution it has been long held that one sort of writ sued out, 
returned, and £Qed, wiU support the awarding of a different kind 
of execution afterwards ; thus a ca. sa, or eleffit may issue after 
the year upon a /. fa. sued out, returned, and filed within the 
year (</). 

So the writs of Ji, /a,, ca, m., and elegit^ may all be sued out 
at the flame time, or several of each may be issued at the same 
time into several counties, since it is not necessary to enter them 
on, or even to carry in the roll, until one has been executed, and 
it becomes necessary to issue another (f). Pormerly it was held 
that if either writ had been effectually executed, then nothing 
could be done on another till the first had been returned ; as on 
principle two writs could not be had and acted upon at the same 
time (/*). But now, supposing a ^. fa, were first issued within 
the year, and under it a part only of the debt had been realized, 
it seems, on the authority of Franklin v. Hodgkinson (pr), and the 
eases above referred to, that new writs of either kind might issue 
for the residue, at any time after the year, without resorting to a 
9tir€ faeiaSj and this without first returning and filing the first 
writ (A). 

It is no objection to a scire facias tYitX it has been unnecessarily Nooideetion 
sued out, as where 2kfi,fa, has issued within a year after the judg-/acfa« that 
ment was entered up, so that the plaintiff might have had execution nnnecea^ 
by continuing it without a scire facias (t). But if any goods have out/ *"* 
been seized under the Ji. fa., that may be pleaded as a satisfac- 
tion, so far as they go to liquidate the debt (f). 

This exemption from the necessity of issuing a writ of scire tihs ezemp- 
facias applies, however, only to the time when, but for the pre- only to 
vious issuing within the year after the judgment of a writ of ii)t.uing the 
execution, a writ of scire facias would be required : there is no not to casen 
exemption in such cases from the necessity of issuing a writ of J /J^^ ^^ 



(d) 2 V. Wms. Savnd. 68 g, n. ; in 
jfiref ▼. Hardren, 1 Stn. 100, *< Kfi, 
fa, was taken oat within the year, and 
hkOs hfma returned and oontlnaed down 
for serend years, and then a ca, «a. ia- 
mied, and it was questioned whether or 
no this was rei^nlar. The Court, after 
taking time to inquire, said that if this 
were a new case they should think it 
hard to take away all writs of 9ciri 
faciei, hut the practice had gone so far 



there was no overturning it now, where- 
fore the execution was held regular." 

(e) Deever v. Brookes, 4 D. P. C. 9. 
(/) Hodgkinttm t. Whailey, 2 Cr. 

& J. 86 ; see Lush's Prac. 500 ; and 
see I Chitty's Arch. Prac. 8th ed. 528. 

(jSi) 3 D. & L. 554. 

(A) 2 Chitty's Arch. Prac. 8th ed. 
1012. 

(f) Hohnet r, Newlandg, 5 Q. B. 
634 ; ibid, 367. 
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scire facias, where it is required on other groundfl — as where a 
new party \a sought to he made chargeahle (/). 

By the 1 & 2 Vict. c. 110, s. 87, which requires an insolvent 
dehtor to execute a warrant of attorney to his assignees authoriz- 
ing the entering up of a judgment against him for the amount of 
his dehts, which judgment is to have the force of a recognizance 
and, by leave of one of the superior Courts, may be put in exe- 
cution at any time for such sum as under the circumstances o£ 
the case the Court may order ; it is enacted, that " no scire facias 
shall be necessary to revive such judgment on account of any 
lapse of time, but execution shall at aU times issue thereon by 
virtue of the order of the said Court" (m). 

This statutable exemption from the necessity of issuing a scire 
facias where by lapse of time it would be required in ordinary cases, 
is confined to that circumstance; and there is nothing in the section 
to extend the exemption to those cases in which there is a change of 
parties by death or otherwise — as where the executor or adminis- 
trator of an assignee should seek to put in force such a recogni- 
zance, — and in which in ordinary cases a scire facias would be ne- 
cessary because of there being a new party to the record (n). 



{t) See ante, book i. ch. i. p. 9. 

(m) See antet book i. ch. i. p. 10 ; 
2 CUtty'i Arch. Prac. 8th ed. 1013. 

<n) The following is the 87th sect, 
of the rtat. 1 & 2 Vict. c. 1 10 :— " And 
be it enacted, That before any such ad- 
jadication ihall be made with respect 
to any such prisoner, the said Court or 
oommisstoner, or justices, shall reqtiire 
such prisoner to eiecute a warrant of 
attorney to authorize the entering up 
of a judgment against such prisoner in 
some one of the superior Courts at 
Westminster, in the name of the assig- 
nee or assignees of such prisoner, or of 
such prorisional assignee, if no other 
assignee shall have been appointed and 
shall have accepted such office, for the 
amount of the debts stated in the sche- 
dule of such prisoner so sworn to as 
aforesaid, to be due or daimed to be 
due from such prisoner, or so much 
thereof as shall appear at the time of 
eiecttting such warrant of attorney, to 
be due and unsatisfied ; and any such 



warrant of attorney is hereby declared 
not to be within the meaning of the 
said act passed in the third year of the 
reign of his late majesty King Gko. IV. 
nor shall it be necessaiy that the same 
should be executed in the presence of 
an attorney for such prisoner, accord- 
ing to the provision hereinbefore in 
that behalf contained ; and the order 
of tlie said Court for entering up such 
judgment shall be a sufficient authority 
to the proper officer for entering up 
the same, and such judgment ihaU 
have the force of a recoffnizance f and 
if at any time it shall appear to the 
satisfaction of the said Court that such 
prisoner is of ability to pay such debts, 
or any part thereof, or that he is dead, 
leaving assets for that purpose, the said 
Court may permit execution to be 
taken out upon such judgment, for 
such sum of money as, under all the 
circumstances of the case, the said 
Court shall order, such sum to be dis- 
tributed rateably amongst the creditors 
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So aLso it seems, that under the 18th section of the same statute Scire fitdat 
(1 & 2 Vict. c. 1 10), a writ of execution may issue on a rule of ••»7 ^ 
Court after the expiration of a year and a day, without a scire facias, gie of 
or any application to the Court. Dstoreof « 

By that section of this statute, it is enacted '' that all decrees under i & s 
and orders of Courts of equity, and all rules of Court ofcomnton a. is,' on 
lawy and all orders of the Lord Chancellor, or of the Court of u^^moT 
Beyiew, in matters of bankruptcy, and all orders of the Lord ^^"^ 
Chancellor in matters of lunacy, whereby any sum of money, or 
any costs, charges or expenses, dball be payable to any person, 
shall have the effect of judgments in the superior Courts of com- 
mon law ; and the persons to whom any such moneys, or costs, 
charges, or expenses shall be payable, shall be deemed judgment 
creditors within the meaning of this Act ; and all powers hereby 
giTcn to the judges of the superior Courts of common law, with 
respect to matters dependiug in the same Courts, shall and may 
be exercised by Courts of equity with respect to matters therein 
depending, and by the Lord Chancellor and the Court of Beview 
in matters of bankruptcy, and by the Lord Chancellor in matters 
of lunacy ; and all remedies hereby given to judgment creditors, 
are in like manner given to persons to whom any moneys or costs, 
charges or expenses, are by such orders or rules respectively 
directed to be paid." 

In the case of Spooner v. Payne (o), the construction of this 
section of the statute devolved upon the Court of Queen's Bench. 
In that case a rule was obtained by the defendant for setting 
aside an award made in the cause, which rule was discharged with 
costs. The costs were taxed, the Master's allocatur bearing date 
the 7th of February, 1845 ; and on the 17th of November, 1846, 



of sach prifloner according to the mode 
lierdnbefore directed in the case of a 
diTidend made after abjudication ; and 
soch farther proceedings shall and may 
be bad upon such judgment as may 
seem fit to the discretion of the said 
Court from time to time, until the 
whole of the debts due to the several 
persons against whom such discharge 
shall have been obtained shall be fully 
paid and satisfied, together with such 
costs as the said Court shall think fit 
to award ; and no sdre facias ihall be 
necessary to retnve such judgment on 
account of any lapse qf time, but execu- 



tion shall at all times issue thereon by 
virtue of the order of the said Court : 
Provided always, that in case any such 
application against any such prisoner 
shall appear to the said Court to be ill- 
founded and vexatious, it shall be law* 
fbl for the said Court, not only to re- 
fuse to make any order on such appli- 
cation, but also to dismiss the same, 
with such costs against the party or 
parties making the same as to the said 
Court shall appear reasonable, and the 
said costs shall be paid accordingly." 

(o) 17 L. J., N. S., Q. B. 68 ; S. C, 
11 Q. B. 136. 
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the defendant was arrested on a ca. sa., no scire facias having 
issued on the allocatur, A rule was afterwards obtained, calling 
on the plaintiff to show cause '' why the writ of ea, sa. issued in 
this cause should not be set aside, and why the defendant should 
not be discharged out of custody," and after argument the Court 
held " that no scire facias or special leave was made necessary by 
the stat. (1 & 2 Vict. c. 110, s. 18), or by any legal principle ; and 
that according to the practice now existing, the proceedings were 
regular," and the rule was discharged {p). 

A rule of Court reducing the amount of a verdict, is howerer 

no answer to a scire facias on a judgment founded on that verdict ; 

but an application must be made to the Court to set aside the 

judgment, on the ground that a remedy had been obtained in the 

rule (q), 

Sdrtjitcioi Jt has been seen that it is a rule, whenever it is sought to fix a 

Miy since party on a judgment given against another, that it must be done 

a 8 Vict. oc. by scire facias (r), to which, if the party sought to be fixed have 

order to any answer or defence, he may plead it. The case of Crosi amd 

tion asfinst others T. Law, Public Officer, (in which this rule was established 

of » Joint- in cases of public companies, where the public officer was sued, 

Sulking and on judgment being obtained against him it was sought to 

inoorpora. issue execution against a member of such a company), arose on 

S?hS?o? tl»e Banking Co-partnership Act, the 7th Geo. IV. c. 46, the 13th 

on^jodf^* 8^^^^^ ^^ which statute enacts, that '^ execution upon any judg- 

obuhied T^^^^i ^^ ^^J action obtained against a public officer for the time 

*nbUcoffl** ^^°S> 0^ *^y fsaah corporation or co-partnership carrying on the 

of fuch business of banking: under the provisions of this Act, whether as 

company. ° * . , 

plaintiff or defendant, ^nay be issued against any member or 
members for the time being, of such corporation or co-partnership 
&c." And the same principle was affirmed on error in the Ex- 
chequer Chamber, in the case of Ranrford, Public Officer, t. Boson" 
quet (s) . 

The same rule was held to apply to joint-stock trading compa- 
nies, in the then existing Acts, relating to which was a similar 
provision to that contained in the Banking Co-partnership Act, 
7 Geo. lY. c. 46, ss. 12 and 13 (ty And so the rule continued 

(p) See farther ae to the practice, Ad. & E. 813; and 2 Q. B. 972 ; and 

Cetii ▼. Bartlett, 9 M. ft W. 840. tee pott, book u. cfa. i. and iL 

{q) Farmer {Executrix) f.Mottram, («) 2 Q. B. 972. 

6 M. & 6. 684 ; 5. C. 1 D. & L. 781. (/) See 4 & 5 Will. IV. c 94, s. 3 

(r) See ante^ ch. i. p. 6 ; and see (The Trading Companies Act) ; and 7 

Cro98 V. Law, 6 M. & W. 223 ; and WiU. IV. & 1 Vict. c. 73, a. 24, ibid. 
Ran^fwrd ▼. Botanquet and otherij 12 
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until it was altered, as to subsequent companies, b j statutory enact- 
ments passed in the 7 A 8 Yict., both with regard to joint-stock 
companies generally, and to joint-stock banking companies. By 
the Joint-stock Companies Act, the 7 A 8 Vict. c. 110, s. 68, it 
is enacted that, in the cases provided by this Act for execution, 
on any judgment, decree, or order, in any action or suit, against a 
joint-stock company, to be issued against the person, or against 
the property and effects of any shareholder, or former shareholder 
of such company, such execution may be issued by leave of the 
Court, or of a judge of the Court in which such judgment, decree, 
or order, shall have been obtained, upon motion or a siunmons for 
a rule to show cause, or other motion or summons consistent with 
the practice of the Court, vnihout any tuygeMtion, or scire facias tn 
that behalf: provided that no such motion shall be made, nor 
fliummons granted, for the purpose of charging any shareholder, or 
former shareholder until ten days* notice (t) thereof shall have been 
given to the person sought to be charged thereby (u). 



(/) As to the reqiiirMicnti of this 
Dotiee see po$i, book ii. cfa. ii. and 
Cdrder v. UtUvernU Gaa^Ught Company ^ 
17 L. J., N. S., C. P. 305 ; S, C, 6 
C. B. 19, and 4 C. B. 554. 

(m) The following is the 68th sect, of 
the 7 & 8 Vict. e. 110, in full :— *' And 
be it enacted, that in the case provided 
by this Aec for execation on any judg- 
ment, decree, or order in any action or 
snit against the company, to be issued 
against the person or against the pro- 
perty and effects of any shareholder, or 
former shareholder of such company, 
or against the property and effects of 
the company at the suit of any share- 
holder or former shareholder, in satis- 
faction of any moneys, damages, costs, 
and expenses paid or incurred by him 
as aforesaid in any action or snit 
^Busit the company, such execution 
may be issued by leave of the Court, 
or of a judge of the Court, in which 
such judgment, decree, or order shall 
hate been obtained, upon motion or 
summons for a rule to show cause, or 
other motion or summons consistent 
with the practice of the Court, without 
any suggestion or iHre facias in that 



behalf; and that it shall be lawftil for 
such Court or judge to make absolute 
or discharge such rule, or allow or dis- 
miss such motion (as the case may be) 
and to direct the costs of the applica- 
tion to be paid by either party, or to 
make such other order thereia as to 
such Court or judge shall seem fit ; and 
in such cases such form of writs of 
execution shall be sued out of the 
Courts o^ law and equity respectively 
for giving effect to the provision in that 
behalf aforesaid, as the judges of such 
Courts respectively shall from time to 
time think fit to order, and the execu- 
tion of such writs shall be enforced in 
like manner as writs of execution are 
now enforced : Provided that any order 
made by a judge as aforesaid may be 
discharged or varied by the Court, on 
application made thereto by either 
party dissatisfied with such order : Pro- 
vided also, that no such motion shall 
be made, nor summons granted, for 
the purpose of charging any share- 
holder or former shareholder, until ten 
days' notice thereof shall have been 
given to the person sought to be 
chsrged thereby." 
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By the Joint-stock Banking Companies Act, 7 & 8 Vict. c. 113, 
sect. 13, the some provision, totidem verbis, is enacted relating to 
executions against the members of joint-stock banks on any 
'' judgment, decree, or order in anj action or suit against the 
Company." 

In all companies, therefore, constituted since the passing of 
these last two statutes, and incorporated under their provisions, 
a scire facias is not required in order to make a shareholder 
of such a company liable to execution on a judgment given 
against the company or against its public officer ; but the course 
pointed out by these statutes of obtaining the leave of the Court 
in which such judgment was obtained, to issue execution against 
a shareholder on motion for a rule to show cause, after ten days' 
notice to the party sought to be charged, is substituted. As 
to all companies, however, constituted anterior to these statutes, 
and incorporated under the provisions of the pre-existing statutes 
relating to joint-stock companies, and banking co-partnerships, 
the general rule still prevails as laid down in Cross and others v. 
Law, Public Officer, and Hansford v. Bosanquet and others (o). 

A rather singular experiment has, however, recently been made — 
(for as yet it can only be called an experiment) — ^to evade the de- 
cision arrived at by the Courts as to the necessity of issuing a 
scire facias in order to charge the shareholder of a public company 
incorporated under the statutes passed prior to the 7 <& 8 Yict. cc. 

torSSdS-*"* ^^^ ^^^ ^^^' "^^ Michaelmas Term, 1847, an application was 
liable to made to the Court of Common Pleas, ex parte Ness(x), to 

execotlon , . ' ""^ ^ '' 

the landa of allow the Master to register a judgment obtained against the 
a banUng public officer of the Nofth of England Joint-stock Banking Com- 
ivamed pony, by a Mr. John Ness, so as to bind the landed estate of Mr. 
proTisionflof James Sanderson of Berwick, at that time, as it appeared by affi- 
46rwith- davit, one of the co-partners of the banking company, in the last 
inff toa^* general return made by the company to the stamp office, under 
$c6re/hciat, ^^^ provisions of the 7 Geo. IV. c. 46, s. 4. The banking com- 
pany it appeared was established under the provisions of the 
7 Geo. lY. c. 46, and a judgment had been obtained against the 

(t) Ubi ny^ra; and see the caae of ▼. M*Kenzie, Pub. Off, 17 L. J., C. P., 

BwnM, Pub. Off, ▼. Scott, Pub. Off. in 98 ; Botanquet and othert ▼. Wood/brd 

re Brook, T. T. 1848, Q. B. (Joiat- and othert, 5 Q. B. 310; Eardley t. 

stock Companies, Law Joaraal, vol. i. Law, 12 Ad. & £. 802 ; and see pott^ 

15) ; Harvey, Pub. Off. v. Scott, Pub. book ii. ch. ii. where this branch of the 

Q^. 11 Q. B. 92 ; 12 Jurist. Jan. 15, subject is fully discussed. 
1848; 17 L. J., N. S., Q. B. 9; see {x) MS. and see 17 L. J., N. S., 

judgment of Coleridge, J., ibid. ; Field C. P. 15 ; S. C, 5 D. & L. 339. 
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public officer of tlie company under tbe 9th sect, of that statute. 
By tbe 12th sect, of the statute, " all and every judgment and 
judgments, decree or decrees, which shall at any time be had 
or reoovered, or entered up in any action, suit, or proceedings 
in law or equity against any public officer of any such co- 
paiiaiersbip, shall haye the like effect and operation upon and 
against the property of such copartnership, and upon and against 
the property of every such member thereof as if such judgment had 
been recovered or obtained against such copartnership.** It was 
submitted that the judgment obtained against the public officer 
was, under this section, of the like effect as if it had been ob- 
tained against every member of the co-partnership, and the appli- 
cation was for the Master to be directed to register the judgment 
under the 1 & 2 Yict. c. 110, s. 19, and 2 & 3 Vict. c. 11, s. 2, 
** forthwith " (in the terms of the latter section), so as to bind the 
lands of the partner sought to be charged. The Master declined 
to do this without the direction of the Court. The Lord Chief 
Justice said, " The general principle had been to make the part- 
ner liable by scire facias,** and the Court after a short consulta- 
tion declined to interfere extra-judicially, or to intimate an 
opinion on a subject which might on some future occasion be pre- 
sented in a more serious form for the consideration of the Court, 
and left it to the Master to exercise his own discretion whether 
or no he would '' forthwith " enter the name of the partner sought 
to be charged in the memorandum of the judgment obtained 
against the public officer, so as to affect and bind the lands of 
such partner against any subsequent mortgagees or purchasers, 
and enable the sheriff to deliver execution of such lands to Mr. 
Ness, under the 11th sect, of the 1 <& 2 Vict. c. 110. It is under- 
stood that the Master in the exercise of this discretion (having a 
grave responsibility cast upon him) made the required entry in 
the memorandum of the judgment. The result of this proceeding 
has not yet transpired. But its effect, if successful, seems clearly to 
be an evasion of the rule laid down in Cross v. Law (y), that '' wher- 
ever it is sought to fix one party on a judgment given against 
another it must be done by scire facias ;" the partner ought to be 
charged, Mr. Sanderson not being named on the record on which 
judgment had been obtained against the public officer of the 
company, nor made a party to that record by scire facias ; and 
this on a construction of the 12th and 13th sects, of the 7 Geo. 
IV. c. 46, directly contrary to the recently decided cases in the 
Courts of Queen's Bench and Exchequer above referred to (y). 

(y) CrotM and otkert t. Law, 6 M. & W. 217 ; Ran^fwrd, Pub. Off. t. Bomh- 
q^e^ and othert, 2 Q. B. 972. 
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Not necessary for the Crown, 



[Bk. I. 



In Ransford y. Bosanquet (a), which was argued on error from 
the Queen's Bench, the Court expressly affirmed the general role 
** that a person not party to the record shall not be affected by it 
without a scire facias,^* 

It is understood that some refined distinction is attempted to 
be drawn between registering a judgment against a man's lands 
and proceeding to execution, which cannot be done under the 13th 
sect, of the statute, according to the decisions in Cross y. Law^ 
and Ransford t. Bosanquet, without a scire facias ; and that binding 
the lands and levying the debt are two distinct things. Bat it 
can hardly be said, it would seem, that binding a person's lands 
tinder a judgment on a record to which that person is not a party, 
is '^not affecting him" by such judgment; or, that it is not (in 
the words of the judgment in Cross v. Law) *^ a proceeding upon 
the judgment against one of the members of the company not on 
the record," for which a scire facias is required in order to make 
the judgment and execution consistent with each other (6). 
Scire fmeimi Lastly, in case of a debt of record due to the Crown the ordi- 

not nec6»> '' 

MU7 for the nary presumption that the debt is satisfied after a year and a day 
does not arise, and the principle that **null%im tempus oecurrit 
Beyif*^ renders it unnecessary, because of the mere lapse of time 
to revive by scire facias a debt of record due to the Queen (e). 
On the contrary, in the case of a debt of record to the Queen the 
debt is presumed not to be paid, because if it were paid it would 
appear upon record ; and if the debt were by bond, ''when the 
debtor had got his tally, it is presumed he would move for an 
exoneration from his bond" (d). The reason for this exemption 
in the case of the Crown is, '' because the King is supposed by 
public business not to be able to take care of every private affiur 
relating to his revenue, and therefore no time occurs to the 
King," nor " does the law allow laches to be imputed to him " (e). 
So in the case of the death of a debtor to the Crown, although a 
Sro **itt** **"' P^^ty must be proceeded against for its recovery, as the heir, 
th« «"«^' - executor, or administrator, yet a scire facias is unnecessary for the 
itf debtor, Queen (/). In such a case the proceeding is hj writ of diem 



revive ite 
debU 
beoaiueof 
lapse of 
time. 



SdrtfiusUu 
notneces- 



(a) 2 a B. 977. 

{h) Harwood ▼. LaiWt 7 M. & W. 
207 ; " otkerwiae there would be jadg- 
ment against A. and an execution upon 
it against B., which would render the 
record absurd and inconsistent;" and 
see Chwes v. BreteU, 11 M. & W. 
461 ; S. C, 2 Dowl. N. S. 528. 

(c) See ante, ch. i. p. 10 ; 2 Salk. 



603, Anon. << In the case of the 
there need not be any tcirefoeuta tJur 
the year;" 2 Tidd, 1090, 8th ed. 

(d) GUb. Exch. 166 ; 1 Price, 395 ; 
West on Extents, 316. 

(«) Gilb. Exch. 91 ; 2 Tidd, 1140, 
8th ed. 

(/) 2 Tidd, 8th ed. 1140; Com. 
Dig. Ut. Debt, G, 5 ; "the King may 
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clauBit extremum agftinst his lands and chattels. This writ directs be^iueex«- 
the sheriff to inquire hy means of a jury when and where the iMueagainttt 
Crown debtor died, and what goods and chattels, debts, credits, pMty. 
specialties, and sums of monej, and what lands the said debtor 
had at the time of his death, &c., and to take and seize the same 
into the King*s hands (^). This writ can only issue for a debt of 
record, and when the party died indebted to the King (A). But 
if he die indebted to the King by simple contract, and that debt 
be found by inquisition after his death, that is sufficient. But it 
cannot issue against the estate of a deceased debtor of a debtor of 
the King, unless the debt were found by inquisition in his life- 
time (t). 

And by stat. 83 Hen. VIII. c. 39, if any debt of record due to S?l££' 
the Queen is in danger of being lost, a speedy remedy by writ of cJown on** 
extent is given to the Crown under which, on affidavit that the f^f^^ 
Crown debt is in danger, execution may be immediately obtained ^^'•^J''* ^^ 
without the necessity of the delay of a «ctre facias, which in all •£"* p»>* 
ordinary cases is required even in the case of the Crown Q'). witiumt any 
Debts due to the Crown may be divided into three classes — simple- jadiciai 
contract debts, debts due by bond or specialty, and debts due on an aiBdaTit 

' ^ r j> that the 

recognizances. debt ie in 

On a simple-contract debt, as the extent is a writ of execution, bSng iMt. 
the Court of Exchequer cannot on any principle issue it until the 
suit is ripe for it, that is when the debt is recorded. In order 
therefore to record a simple-contract debt to the Crown, a com- 
mission issues under which an inquisition is held to find the debt, 
and the inquisition when returned becomes matter of record {k). 
The commission is issued by the clerk in Court of the Crown, and 
is directed to two commissioners, and it requires them to inquire, 
on the oaths of good and lawful men, whether the defendant be 
not indebted to her Majesty in any and what sums of money, and 
to return the inquisition taken thereon at the return of the com- 
mission, and it commands the sheriff to cause a jury to attend 
before the commissioners, and it empowers the commissioners to 
summon witnesses (/)• 

seize the lands of his debtor upon bis West on Extents, 320. 

death." (i) Weston Extents, 320} Res v. 

(jgi) West on Extents, 319; 2 Tidd, Boon, Parker's Rep. 16. 

8th ed. 1104. '* Whererer an extent (j) West on Extents, pp. 18, 316; 

might have issued in a man's life, a and see p09f, book iii. ch. vii. and viii. 

diem cUnuit extremum maj issne (k) West on Extents, 20 . 

against his estate at his death:" Rex (t) West on Extents, 21 ; 5 Price, 

T. iftcAever, Bnnb. 118. 614; 2 Tidd, 8th ed. 1093. 

(A) Rex ▼. CurtUt Parker's Rep. 98; 
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The debt so found and recorded, on an affidavit that it ia in 
danger, may be immediately levied by extent (/). 

Secondly, as to debts due to the Grown by specialty. An- 
ciently, bonds given to the Crown were given with a warrant of 
attorney to confess judgment, and then, though the King could 
not have execution of his bond debt which was not of record, yet 
he could issue an extent on the judgment confessed to him. But 
by the 33 Hen. YIII. c. 39, a bond given to the King was made 
to be of '' the same nature, kind, quality, force, and effect, to all 
intents and purposes, as a statute staple (m), and by consequence 
he could sue out a writ of levari faciat upon it." And this writ 
will issue immediately upon affidavit before a Baron that the 
Queen's debt is in danger (n). It was at one time held that on a 
bond or recognizance to the King for the performance of covenants 
or other collateral things, a scire /acias should always first issue 
and not an immediate extent (o) ; but it was afterwards decided 
that on an affidavit of danger^ and that the condition of the bond 
was broken^ an immediate extent might issue in every case, as well 
where the bond was for the payment of a sum certain, as where it 
was for the performance of covenants or other collateral acts (/»). 

A recognizance at common law to the Crown is an obligation 
of record entered into by a person or by sureties before some 
Court of Becord, or magistrate duly authorized with condition to 
do, or that some person shall do some particular act (g). A re- 
cognizance by statute is founded on a statute merchant or statute 
staple, or is in the nature of a statute staple, by the 23 Hen. 
YIII. c. 6, of which we have before treated (r). On an affidavit 
of danger, and that the recognizance is forfeited, an immediate 
extent it seems may by the Queen's prerogative issue to seize the 
debtor's body, lands, and goods for the amount («) without any 
eeirefaciaa. 

In all these cases, however, the ordinary and the proper mode 
of proceeding, where it is doubtful whether the bond or recog- 
nizance be forfeited, is by scire facias (Jt), in which the debtor 

(0 See 2 Tidd, 8th ed. 1093. {q) 2 Tidd, 8th ed. 1131 ; Com. 

(m) Gilb. Exch. 166 ; 2 Tidd, 8th Dig. tit. Debt, G, 1 ; " if a man gives 

ed. 1091 ; and see ant€, Statute Staple, an obligation, recognizance, &c to the 

P- 78. King, he becomes indebted to the 

(n) Gilb. Exch. 166 and 102. King." 

(o) Bex V. Bishop qf Exeter, West (r) Secanie; and 2Tidd,1132,e/«ey. 

on Extents, Append, and 48. («) 2 Tidd, 8th ed. 1090 ; Gilb. 

{p) Bex V. Moseley, West on Ex- Exch. 53. 

tents, Append. 325 ; Bnnb. 203 s West (/) Gilb. Exch. 166; 2 Tidd, 8th 

on Extents, 47, 48. ed. 1092. 
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has an opportonitj of pleading a denial of the debt, that the con- 
dition of the bond has not been broken, that the recognizance is 
not forfeited, or a release or pardon, or other matter of excuse ; and 
it is only in cases where the Queen's debt is in danger of being lost, 
and on an affidavit of that fact, that a writ of immediate extent is 
allowed to issue (u). And when the debtor is solvent, the Queen 
has not an election to proceed against him, either by extent or 
scire /aeiaSy but the latter is the only course (o). The power to 
issue writs of capias, extendi facias, &c., in such cases was given 
by the 33 Hen. VIII. c. 89, " if need shall require," " as unto the 
said Court shall be thought by its discretion expedient, for the 
speedy recovery of the King's debts." 

" The immediate extendi facias, therefore, is only issued when 
the Court in its discretion thinks that need does require. The 
exercise of this discretion is shown by the fiat which the Court, 
or (according to the modem practice) any one of the Barons 
grants ; and the need is shown by the affidavit of the insolvency 
of the defendant, and the danger of the debt being lost ; at the 
foot of which affidavit the fiat is written by the Baron (u^)." 

It is also one of the prerogatives of the Queen to take assign- ^<^ <• ^^ 
ments of the debts of her debtors (x), which by the common law before ex- 

•' tending th« 

of England no subject could do (y). And if any person is indebt- debt of the 
ed to the King's debtor, by specialty of record, and the King's or. on an 
debtor has reason to believe that the debt to him is in danger ; danger, 
he can procure an extent to be issued pro formd against himself, 
under which an inquisition is taken of ** his debts, credits, special- 
ties, and sums of money in whosesoever's hands they be," and on 
this inquisition the sheriff may seize for the debt due to the Crown 
debtor, as due to the Crown (z). This writ is called an extent in 
aid (a). By the Statute 57 Geo. III. c. 117, the operation of this 
writ has been confined to cases where persons are indebted to the 
Crown by debts of record and specialty, except in certain cases 



(«) 2Tidd. 1104; West, 18. 

(v) 3 Price, 288, 292 ; 2 Tidd, 8th 
ed. 1092. 

(w) West, 19, 47 ; 2 Tidd. 8th ed. 
1110. 

(x) GUb. Ex. 166. 

(y) This is done now by bills of ex- 
chaDge under the law merchant. 

(x) "A debt dae to the King's 
debtor shall be extended for the King's 
debt ;" Com. Dig. Debt, G, 7. 

(a) West. 15; Rex ?. Gibbon, Banb. 



Rep. 24. <' It was said in this case 
that if an extent issue against A., who 
is indebted to the Crown, and B. upon 
the inquisition is foand indebted to A., 
upon the return of that inquisition, and 
upon affidavit made that the money in 
B.'s hands is in danger of being lostt 
an immediate extent shall issue against 
B." And see Rex ▼. Taylor and ano- 
ther, ibid. 127 ; Rex ▼. Enderupp, ibid. 
134. 
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mentioned in the statute ; but when a Crown debtor is entitled to 
an extent in aid, be may still issue it for a simple-contract debt 
due to himself (6), on affidavit that it is in danger of being 
lost (c). Without this special reason it would seem that tbe 
Court cannot give warrant for a present extent in aid, but the 
proceeding must be by scire /aeias (d) in the ordinary mode. 

It has been decided that debts due in the third degree may be 
seized under an extent in aid (e) . Debts to the King's debtor are 
not bound till the teste of the inquisition (/). All debts to the 
Queen bind the lands of a debtor from the time they are con- 
tracted; and his goods from the teste of the extent (^). 

Having now treated of the exceptional cases to the ordinary 
rules requiring a scire facias to issue before execution can be 
had of a debt of record, we will proceed to consider the second 
branch of the subject where a scire facias is required because anew 
party not on the record becomes interested in the judgment. 

(b) 2 Tidd, 1108. third degree, bat not beyond it." — 

(c) Rejc V. Gibbon, ubi tvpra. EwirCa case, Parker, 259. 

\d) Gilb. Exch. 168; 2 Tidd, 8th (/) Attorney - General v. EhpeU, 

ed. 1116. Banb. 199. 

(e) Kingyr. Luthington, 1 Price, 95; {g\ Oilb. Exch. 88, 89, 90 ; West, 

West, 299—303 ; *' Simple-contract 162, 96 ; Seg. v. Arnold, 7 Viner, 104. 
debta may be found and seized in the 
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CHAPTER I. 

OF THE WKIT OF SCIRE FACIAS TO REVIVE A JUDGMENT 
WHERE THER]^ IS A NEW PARTY TO THE SUIT. 



I%e Rule where a new Party to 

the Suit, p. 99. 
Scire faoias not necessarjf where 

JPart^ not beneficially interested, 

p. 100, 
Foundation of the Rule, p. 100. 
Itecuon of the Rule, p. 100. 
Formerly a Suggestion on the Roll 

thought sufficient, p. 101. 
But this Decision now overruled, 

p. 102. 
A Suggestion is applicable only to 

colUUeral Facts, p. 102. 
Scire faciaa necessary before pro- 



ceeding against a Member of a 
Fublic Company, after Judg- 
ment against the Registered 
Officer, p. 103. 

Even where the Company s Act 
enacts that it shall not be neces- 
sary, p. 103. 

Scire facias not necessary in case 
of Survivorship, Suggestion suf 
fioient, p. 104. 

So where a nominal Plaintiff or 
Defendant is added to the Ret 
cord, p. 104. 

Application of the Rule, p. 106. 



It Has been already brieflj stated in the first and introductory J^^^Jf 
chapter (a), that it is a general rule that in all cases where a new Jg^JJJf'^ 
person, who was not a party to a judgment or recognizance, 
derives a benefit by, or becomes chargeable to the execution, 
there must be a scire facias to make him a party to the judg* 
ment (fi). But where the execution is not beneficial or charge- 



(«) Ante, Introd action, p. 6. 

{b) 2 y. Wmf . Saund, 6, n. 1 ; Fitz. 
EzecnUon, 143 ; and see generally, 
Bac. Abr.tik. Scire Facias, B, C, 4 ; 2 V. 
Wms. Saand. 71c, n.; 2 Cbitty's Arch. 
Stbed. 1016; Bac. Abr. tit. Execution, 
F. " One that is not party to the re- 
cord, recognizance, fine, or judgment. 



as the heir, executor, or administrator, 
though they be privy, and though it be 
within the year, shall have no writ of 
execution, but are to have a scire facias 
to enable themselves to the suit ; and 
so likewise of the tenant or defendant's 
part ; for the alteration of person alter 
eth the process.'' — 2 Co. Inst. 471. 

H 2 



ICO 



Rule where a New Party to the Judffment. [Bk. II. 



Soinjbelat 
not neces- 
sary where 



able to a person who was not paitj to the judgment, then it 
seems this rule does not apply, and a scire facias is unne- 



interesfced. 

Fonndation 
of the rule. 



Beasonof 
the rule. 



braeflciiiiiy cessaiy (c), a suggestion of the change of party on the roll in 
that case being sufficient (d). 

This rule is founded on the decision of Lord Holt in Penoyer y. 
Brace (e), ** that where any new person is either to be better or 
worse by the execution, there must be a scire facias because he 
is a stranger, to make him a party to the judgment, as in case 
of executor or administrator, otherwise where the execution is 
neither to charge nor benefit any new party as in the case of sur- 
vivorship, for there is no reason why death shoidd make the con- 
dition of the survivors better than before.'* 

The reason for the rule is that the execution must be warranted 
by the judgment, and the new party being a stranger to the judg- 
ment, he not being named on the record, the judgment would not 
warrant any execution for or against him, until he should be made 
a party to it (/). The proceeding by scire facias, where there is a 
new party to the suit, is therefore adopted in order to make the 
record consistent with itself. This is well explained by Lord 
Abinger in giving judgment in the case of Harwood v. Law (^) : 
" When the Courts direct a scire facias to issue, it is only with 
the view of rendering their own records consistent. The first 
case in which a question of this kind arose was that of BartUtt 
v. Pentland (A), where the plaintiff having obtained judgment 
against the secretary of the St. Patrick's Assurance Company, 



(c) 2 Tidd, 8th ed. 1166; Webb, 
Pub. Of. ▼. Taylor, 1 D. & L. 676. 

{d) Bradley ▼. Eyre, 11 M. & W. 
450 ; 5. C, 1 D. Sc L. 274 ; Penoyer v. 
Brace J 1 Ld. Raym. 245 ; "as where 
there is a sturivorship." Moore, 367 ; 
laam's cate, Noy, 150; Carter, 112, 
122, 180, 193. 

(e) 1 Salk. 319,320; and 1 Ld. Raym. 
245, S. C, ; and see 2 Inst. 471, ante, p. 
99, n. (*) ; Proctor v. Johnson, 1 Ld. 
Raym. 669; Wither$Y. Harris,? Mod. 
68 ; Reg.Y. Ford et al. 2 Ld. Raym. 768. 

(/) Penoyer y. Brace, 1 Ld. Raym. 
244 ; 1 Salk. 320. And see Howard 
▼. Pitt, 1 Show. 403. " Every exe- 
cution oaght to follow the record, and 
the writ must agree with it, otherwise 
it is illegal, and so are al! the books." 
Vicars ▼. Okey, 2 Keb. 307 ; Sid. 351 ; 



1 Keb. 92. 123. 

{ff) 7 M.St W. 206 ; 8 DowL 904. 
This was an action against the de> 
fendant as the public registered officer 
of the Imperial fiank of England, and 
judgment having been obtained against 
him for the amount sought to be re- 
covered by the plaintiff as such public 
officer, he was taken in execution for 
the debt and costs. It appeared that 
he was also a member of the company. 
It was moved to discharge him out of 
custody on the ground that no scire 
facias had issued against him previous 
to his being taken in execution. And 
it was held that no scire facias waa OC" 
cessary, no facts being shown to the 
Court that he was not the proper ob* 
ject of execution upon this judgment. 

(A) 1 B. & Ad. 704. 
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took out execution against another member of the company, (an 
alderman of Dublin, who happened to be in London on some 
public bueiness,) without first obtaining the leave of the Court to 
enter a suggestion on the record. The Court on that occasion 
said that some suggestion ought to be put upon the record in 
order to make a party liable to the execution who was not a party 
to the record at the time of the judgment. Since then the proper 
mode of doing this has been taken more fully into consideration, 
and the Courts have decided, I think rightly, that it must be by 
writ of scire facia%. A suggestion on the record would indeed 
bare the same efiect ; a scire facias does nothing more, and they 
may both be traversed (t), but the latter is an original and weU 
understood process for the purpose. A scire facias^ however, 
is resorted to only for the specific purpose of making the judgment 
and execution consistent with each other, since otherwise there 
would he judgment against A. and an execution upon it against B. 
which would render the record absurd and inconsistent, hut the 
BCire facias makes the record technically correct, and the party has 
the opportunity of contesting whether he is really liable to the exe- 
cution or not.^' In the same case as reported in Dowl. (k), Parke, 
B., said, '' The Courts have determined, and it is a decision 
which ought not to be disturbed, that the party against whom 
it is thus intended to proceed is entitled to have that ques« 
tion, whether he were such or not [i. e. a member for the time 
being of the public company proceeded against] determined by a 
jury, and that the course of proceeding for that purpose ought to be 
by writ of scire facias, which would have the effect of showing on 
the face of the record why execution was issued against a person 
who was not a party to the judgment." 

On the authority of the above case of Bartlett v. Pentland (/), Jf^^jj^^* 
it was once thought that in the case of public companies, sued by JJJj,J|^*,,J^^^ 
the name of their public o£G[cer, a suggestion on the record of the suffldent, 
name of any shareholder of the company was sufficient to render new part^ 
the record consistent in issuing execution against such shareholder, 
on the judgment obtained against the public officer ; Lord Tenter- 
den, C. J., in delivering the judgment of the Court of King's 

(t) See Jordan v. Berwick, 9 M. & Waison ▼. QuiUer, 1 D. & L. 244, in 

W. 6, as to this ; the plaintiff may if which last case the whole question of 

be please demur to or trevFrse a sug- whether a suggestion be traversable or 

gestioD, but the Courts usually decide not, and when it is traversable, is re- 

the matter on motion to save expense.' viewed. 
And see B4tmey ▼. Tubb, 2 H. Bl. 354 ; (A) 8 Dowl. 906. 

Jordan v. Sfrong, 5 M. & S. 196 ; (f) 1 B. & Ad. 704. 
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Bench, saying, " Wherever a person, not a party to the record, is 
to be affected by the judgment, or wherever the judgment upon 
the record is to be such, as would not be ordinarily warranted bj 
the previous proceedings on the record, there must be a sugges- 
tion made by leave of the Court in the proper form, so as to afford 
an opportunity to the party to be affected by it, to demur, if he 
thinks the facts suggested are insufficient in point of law^ or to 
plead if he means to deny them." 
Bat tills But in the subsequent case of Boaanquel v. Hansford, (m), in 

n<y"\ojef- the same Court, this question was solemnly argued, on a motion 
ease of A)- by the plaintiff, for leave to enter a suggestion on the judgment 
Ranufcrd roll, (after judgment against the defendant as one of the public 
officers of the Leamington Bank,) against several parties, share- 
holders in the said bank. In this case the decision in Bartlett t. 
Peniland, was chiefly relied on as an authority in argument, and 
the same cases were quoted in support of the mode of proceeding 
by suggestion, as were relied on in Bartlett v. Pentland. The 
Court however held, that *' the case of Bartlett v. Pentland has 
decided that where an Act of Parliament authorizes the making an 
officer of a copartnership the nominal defendant, but gives power 
to the plaintiff to take out execution against the co-partners, as 
being the resl defendants, it is necessary to obtain the authority 
of the Court in some way, before such execution can be had. The 
question is, as to the mode of obtaining that authority, whether 
by suggestion, or by scire facias, and it depends on this point, 
whether new parties are to he introduced vpon the record. The 
uniform course, if new parties are introduced, is by scire facias; 
A niffget- suggestion is applicable only to collateral facts affecting the same 
applicable pdrties ; as for example, change of name, allowance or disallowance 
collateral of costs under Acts of Parliament, and similar matters. Now, in the 
present case, assuming that the nominal defendant is, by the ope- 
ration of the Act under which he is made defendant, to be con- 
sidered as the co-partnership, and that they are the real defendants; 
still it is left uncertain what individuals constitute that copartner- 
ship, and the introduction of any person by name as a co-partner, 
Sdrefaoioi is in effect the introduction of a new person on the record. We 

necewary , . * i - -i i. 

before pro- think therefore that the proper mode of proceeding, by analogy to 

aiiaiDst a all former cases, is by scire facias ; and that this rule for entering 

a public a suggestion must be discharged. Therefore we admit the autho- 

aJterjuHg- rity of Bartlett v. Pentland as to the principle, which is, that par- 

ttg^iOnstthe ties are not to be charged without an opportunity of contesting 

(m) 11 Ad. & E. 520. 
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their liability, but differ as to the mode of proceeding bj sugges- '^|||*^'*' 
tion, which was not indeed the matter there in dispute. This 
decision was afterwards affirmed in error in the Exchequer Cham- 
ber («) ; and the Courts of Exchequer (o) and Common Fleas {p) 
have established the same principle there laid down, 'Hhat a 
person not party to the record, shall not be affected bj it, without 
a Kirefaeiat.** 

In accordance also with the above decision, where there has 
been a mere nominal change of parties^ as in the public officer of a 
joint-stock company, the real party being the company, a sugges- 
tion on the record of such change of the public officer has been 
held sufficient without scire faciae (7). 

And even where a statute enables a public company '* to sue, ^ven where 
and to be sued in the name of theur secretary, and enacts that ny'a Act 

., M^ a ' J* ' J. -t •! en«ct« that 

every judgment, &c., in any proceedings against such nommal it shall not 
party shaU have the like effect upon the property of every share- ^!^' 
holder, *' as if every individual shareholder had been by name a 
party to such proceeding ;" it has been held that the shareholders 
could only be charged by scire facias^ for which motion must be 
made in Court (r). So in a subsequent case, on motion for a rule 
caUing on a shareholder to show cause why execution should not 
issue against him, where there was the same provision in the 
company's Act, rendering each shareholder liable to execution on 
judgment against the secretary, ''as if he had been a party by 
name to such proceedings " ; and cause was shown, and it was 
contended that a scire facias was necessary, the Court held that 
*' the point had been already solemnly decided, therefore the rule 
must be absolute to issue a scire facias *' («). 

This part of the question will however be found more fully 
treated of in the subsequent chapter, on the issuing of this writ 
in the case of public companies. 

Where, however, there are two plaintiffs in a personal action 
and one of them die after judgment, that shall not put the other 
to a scire facias; nor if one of the defendants die, because the 
same party still remains on record (f). But in such a case a sug- Sdrejitciat 

(») JUmsford, Pud, Of. v. Botanquei 2 Cbitty's Ardt. 6ib ed. IZ'J7. 

and olhert, 2 Q. B. 972. (r) Wingfield v. Burton, Secretary , 

(o) Crom V. Law, Pub. Off. 6 M. & 2 Dowl. N. S. 355. 

W. 217 ; S.C.% Dowl. 789. («) CUnOM v. BreteU, 2 D. N. S. 

{p) Whiitenbury t. Law, 6 N. C. 528 ; S. C. 10 M. be W. 506 ; aud see 

345. IIM. &W. 461. 

{q) See poat, p. 104 ; and soe Webb (t) mthers v. Ilurrit, 7 Mod. 68 ; 

V. Taylor, Pub. Off. 1 D. & L. 676. Moore, 3G7; Carili. 112, 19J; 1 Show. 
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not neoes- crestion of the death of the party ous:1it to be made on record and. 
ot»tiTfiYO€- then a prayer of execution by or against the aurvivora («). So 
imtioo sof- where the plaintiff brought an action against two defendants, and 
proceeded to outlawry against one and went on with the action, 
against the other, who died after interlocutory and before final 
judgment, the Court of King*s Bench held that he could not have 
a scire facias against his administrator, for, notwithstanding tfae- 
outlawry, the action remained joint, and therefore surviyed against 
the other defendant (x). 

As to the second branch of the rule, that where the execation 
is not beneficial or chargeable to a party not named in the record 
and who subsequently to the judgment becomes a mere nominal 
plaintiff or defendant, a scire facias is not necessary, but a sugges- 
tion is in that case sufficient, and the proper course to be pursued ; 
s^irefaHas this was SO held in Webb, P. O., v. Taylor (y), in which case it was 
•ury where moved to sct aside a judgment obtained against the defendant and 

a nominal i i ji i i-»««i 

pUintiffor the proceedings thereon, on the ground that the plaintm, the 
added to the public officcr of the Manchester and Liyerpool District Bank, had 
•nnestion ceased to be such public officer at the time the judgment was 
•o dent, g-gj^g^i jt ^na proposed to suggest the name of another party as 

the public officer, on the record; to which it was objected that this 
would be to introduce a new party to the record ; but Patteson, J. 
said : — " It is hard to say that it is a new person proposed to be 
introduced, because the statute directs that in such a case on the 
removal of one officer, the action shall go on in the name of ano- 
ther. The Banking Company are in truth the real parties to the suit.''* 
And in delivering judgment in the same case, that learned judge 



402 ; Howard v. Pitt, 2 V. Wms. 
Saand. 72 /, n. ; 2 Chittj's Arch. 8th 
ed. 1019 ; Cooper ▼. Norton, 16 L. J. 
N. S., Q. B. 364. 

(«) Brace v, Pennoyer, 5 Mod. 339. 
*' It is true where one is not party to 
the record as heir, ezecator, or admi- 
nistrator, he can have no execution 
without a eeire faeiaa, thoagh it he 
within the year, hecaose the alteration 
of the person alters the process. Bat 
it is as true that if two plaintiffs re- 
cover and one die before execution the 
survivor may take it out without a ecire 
facioM, because he is party and privy to 
the judgment. So, in SaekviOe'e ease. 
Dyer, 175, where in replevin three de- 
fendants made cognizance, &c., and a 



verdict was given for the plaintiff; one 
of the defendants died after the last 
oontinuanoe, yet judgment was given 
against the other two surviving without 
a eeire facias," See 8 & 9 WiU. III. 
c. 1 1, s. 7 ; and see 2 V. Wms. Saund. 
72 it; 2 Chitty's Arch. 8th ed. 1397. 

(«•) 1 M. & S. 242 ; 2 Tidd's Prac 
8th ed. 1169; " If a party to an action 
dies the usual course is to have his 
death suggested on the record, and the 
action proceeds with respect to the 
survivors ;" Cross v. Law, 6 M. & W. 
221. 

(y) Webb, Pub. Of. ▼. Tayhr, 1 
D, & L. 676 ; and see the case of JBo- 
sattguet v. Ran^/ord, II Ad. 6c E. 520t 
ante, p. 102. 
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laid : — " I think that Webb being no longer tbe person who is the 
public officer of this company, the name of some other public officer 
ought to be sttbstitated on the record for his." " The substitu- 
tion of the name of one public officer for that of another ought 
not to be allowed to be trarersed. The real parties are the bank- 
ing company, and they ought to be allowed to make the substi- 
tution which they propose." 

The principle which governs these decisions applies in a variety AMiieatkm 
of cases, as in the case of the marriage of a feme sole, by or 
against whom a judgment has been obtained before marriage, and 
whose husband would be benefited by or liable to the judgment ; 
in the case of bankrupts and insolvents to whom a judgment debt 
is owing, to enable their assignees, as new parties, to have execu- 
tion of the judgment ; in case of the death of a plaintiff or de- 
fendant by or to whom a judgment debt is due, to enable his per- 
sonal representatives to recover the judgment or to make them 
liable ; against the executors of a deceased judge to compel them 
to confess the seal of the judge to a bill of exceptions ; and the 
writ is required in several other cases involving the same principle, 
which wDl be found treated of at large in the succeeding chapters 
of this book. 
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CHAPTER 11. 



OF SCIRE FACIAS AGAINSt MEMBERS OF JOINT-STOCK 

COMPANIES. 



The Rule of Law that the Execu- 
tion must follow the Judgment, 
p. 108. 

Formerly the Mode of proceeding 
against Shareholders of Pnh- 
lie Companies on a Judgment 
against the Company was by 
entering a Suggestion on the 
Record, p. 109. 

Now held that a Suggestion is only 
applicable to Collateral Farts 
affecting the same Parties, pp. 
113, 116. 

1^ Proceeding against a Share- 
holder on a Judgment against a 
Public Company, it is now held, 
must be by Scire Facias, pp. 113, 
146. 

Scire Facias m^y issue at once 
against Members *^for the time 
being" of a Co-partnership, with- 
out Leave of the Courts p. 116. 

Leave of the Court required before 
Scire Facias can be issued against 
former Members, pp. 115, 123. 

Execution mtxy issue against d 
Public Officer who does not 
plead that he is not a Member of 
the Company without any pre- 
vious Scire Facias, p. 117. 

Compulsory under 7 Geo. IV. c. 
46, to proceed against Public 
Officer. Individual Members 
cannot be sued, pp. 118, l'it6. 

So in Actions by t/ie Company to 
sue in his Name, pp. 119, 147. 



A Public Officer will he presumed 
to continue such until the Con^ 
trary be shown, p. 119. 

A Public Officer cannot plead hie 
own personal Bankruptcy in bar 
of an Action against the Com- 
pany, p. 119. 

Against what Class of Members 
a Scire Facias must first issue, 
p. 120. 

When Members of Banking Com- 
panies primarily and second- 
arily liable to, and when exempt 
from the Partnership Debts, pp. 
121, 127, 128. 

A prim^ facie Caee must be made 
out to satisfy the Court that a 
bona fide Attempt has been made 
to recover the Debt against the 
existing Shareholders, before a 
Scire Facias will be allowed to 
issue against those secondarily 
liable, pp. 124, 135. 

Not necessary that it should issue 
against all the Shareholders 
primarily liable, pp. 124, 129. 

Meaning of the Words **for the 
Time being,'* p. 126. 

When Shareholders primarily and 
whmi secondarily liable, p. 127. 

Fnough, \f every reasonable and 
proper Effort has been made to 
obtain Payment from those pri- 
marily liable, p. 128. 

Concurrent Writs of Scire Facias 
may be issued at the same Time 
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Application of the Writ, 
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on the same Judgment against 
different Shareholders, p. 130. 

The Existence of a Collateral Seen* 
rity which might be made avail- 
able no reason why a Scire 
Facias should not issue against 
Members secondarily liable, p. 
131. 

If a Scire Facias be permitted 
to go against those secondarily 
liable they are not concluded 
thereby, but may plead that 
all Steps have not been taken 
against those primarily liable, 
p, 136. 

A JPlaintiffwho has issued Execvr- 
tion against Members of a Joint' 
stock Company, must go on with 
it with re€uonable Despatch, p. 
136. 

A Member once shown to be such 
will be presumed to continue one 
till he proves the Contrary, p. 
137. 

If the Application to the Court to 
issue a Scire Facias against 
Shareholders secondarily liable 
fail, an amended Application 
may be made, p. 137. 

Review of the Cases, p. 137. 

JProceedings against those second- 
arily liable on Motion after No- 
tice, p. 138. 

Form of Scire Facias against 
Shareholder at the time of the 
Contract, p. 138. 

When the Liability of former Co- 
partners ceases, pp. 137, 139. 

The Scire Facias must state accu- 
rately to which Class of Share- 
holders the Defendant belongs, 



and must not state him to belong 
to both, p. 140. 

The Scire Facias must aver the 
Debt to be due from the Com- 
pany, p. 141. 

Decisions in other Cases not Bank- 
ing Companies, p. 142. 

If nominal Defendant collusively 
suffer Judgment by Default, 
Shareholders should apply to 
the Court, p. 142. 

Defendants cannot plead to the 
Scire Facias any Defence avail- 
able in the original Action, pp. 
142, 146. 

Omission to obtain the Leave of the 
Court to issue Scire Facias when 
required an Irregularity merely, 
p. 144. 

Cases of Exception to this Mule, 
p. 148. 

Where Judgment has been signed 
against a Public Officer on a 
Warrant of Attorney the Court 
will direct an Issue to try Mat- 
ters that might have been plead- 
ed, p. 150. 

Scire Facias a Nullity, when, p. 
151. 

Scire Facias against Shareholder 
of Joint-stock Company not ne- 
cessary, when, p. 151. 

Execution cannot issue against 
Shareholder under 7 d}" 8 Vict, 
c, 110, on Motion without Ten 
Days* Notice given, p. 152. 

If Notice insufficient. Application 
may be renewed, p. 152. 

Effect of Joint-stock Companies 
Winding-up Act, p. 153* 

Summary, p. 154. 



The application of the writ of scire facias in the case of joint- 
stock companies iu order to render liable the members of such 
co-partnerships to judgments obtained against such companies 
and at the same time to enable such members to plead any matter 
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in discharge of their liabilities when sued either in their corporate 
name, or in the name of their public officer, is a branch of the law 
which the rapid growth and increase of joint-stock companies in 
recent times, has rendered of considerable importance. 

By most of the statutes empowering the formation of joint- 
stock companies, power is given to such companies to sue and be 
sued " in the name of their public officer for the time being" (a), 
or in their corporate name (5). In any judgment therefore re- 
covered against such a company, the judgment recovered is, ac- 
cording to the record, against the public officer, when the company 
is suable in his name or against the company in its corporate name, 
when it is suable as a corporation, as the case may be ; and is not on 
the face of the record against any individual member or shareholder 
of such company. The execution therefore warranted by such 
judgment (without a scire facias to make any shareholder a party 
to the record) is only against the public officer, so far as he may- 
be a member of the company (c) or against the property of the 
company in its corporate capacity, (unless there be some statutory- 
provision aflfecting the company to the contrary,) according to the 
rule of law, that the " execution must follow the judgment" (d)y 
The rale of and the judgment and execution must be consistent with each 
execution other, otherwise ''there would be judgment against A. and an 

most follow i» ., 'A-Tiij/N 

tiiejndg- execution upon it against B. {e) 

^^^ In order therefore to warrant an execution against a share- 

holder of a joint-stock company (not under the provisions of the 
7 <& 8 Yict. cc. 110 and 113,) against which or against whose 
public officer a judgment has been obtained, it seems always to 
have been thought necessary to make such shareholder a party to 
the record ; either by entering a suggestion on the record that he 



(a) Joint-stock Banking Act, 7 Geo. 
lY. c. 46, s. 9; Joint-stock Com- 
panies Act, 4 & 5 Will. IV. c. 94, s. 
3 ; 1 Vict. c. 73, s. 3 ; and see ante, 
book i. ch. i. p. 7, and generally the 
private statutes of railway and other 
companies ; Wingfield ▼. Barton^ 2 D. 
N. S. 355 ; " The Patent Rolling and 
Compressing Iron Company ;" Clowes 
V. Brettett, 2 D. N. 6. 528 ; S.C.,n 
M. & W. 461. 

{b) 7 & 8 Vict. c. 110, s. 25 ; 7 & 

8 Vict. c. 113, ss. 6, 22, 47 ; Garden 

.V. The General Cemetery Company, 5 



Bing. N. C. 258 ; 7 Sco. 97. 

(e) Hartcood ▼. Law, 7 M. & W. 
203. 

(d) Buxton and another v. Mardin, 
I T. R. 80. Per Buller, J., '* A spe- 
cial execution cannot be taken out 
on a general judgment." • • • " The 
execution must follow the judgment,*' 
Penoyer t. Brace, I Ld. Raym. 244 ; 
1 Salk. 320 ; Howard ▼. PUt, 1 Show. 
403 ; ante, book ii. ch. i. p. 100. 

(«) Harwood v. Law, 7 M. & W. 
206, per Abinger, C. B. 
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was Bucli Bhareholder, or by issuing a writ of scire facias against 
him reciting the judgment, in order to make the record consistent 
with itself and technically correct. 

The first prominent case in the books in which this question Formerly 

, , , ^ ^ the mode of 

was raised, is the case of Bartleit v. Pentland (/), in which it was proceeding 
held by the Court of King's Bench, that a suggestion by leave of Swre- 
the Court ought to be entered on the roll in order to make a public com- 
shareholder of an assurance company liable to a judgment ob- jiSdgmeirt * 
tained against its secretary. In that case a writ of ca, sa, was JSi*p2jy*** 
sued out against a shareholder of the company, and he was arrest- STirinR % 
ed upon it without any suggestion being entered on the roll, and JSfSSVe? 
without his being made a party to the record by Bcire facias ; and Jh^i^JJi 
the question was raised on motion to set aside this execution on J"^J *'**'•• 
the ground that it was not warranted by the judgment, without 
its having been first by leave of the il^ourt suggested on the 
record that the shareholder was a member of that company : and 
in delivering the judgment of the Court, Lord Tenterden said : — 
" Unless there be such a suggestion, the execution is not war- 
ranted by the judgment, for a judgment against A. will not war- 
rant an execution against B. As there must therefore be facts 
suggested on the record by leave of the Court to warrant a judg- 
ment difierent from that which the Court would in an ordinary 
case pronounce, so facts must be suggested to warrant an execu- 
tion against a person not a party to the record." And in the 
conclusion of the judgment the Court said, ''Wherever a person 
not a party to the record is to be. affected by the judgment, or 
wherever the judgment upon the record is to be such as would 
not be ordinarily warranted by the previous proceedings on the 
record, there must be a suggestion made by leave of the Courts in 
the proper form, so as to afford an opportunity to the party to be 
affected by it, to demur if he thinks the facts suggested are in- 
sufficient in point of law, or to plead if he means to deny them." 

This decision appears to have been grounded on the cases of 
Hickman v. Colley (^), Barney v. Tuhb (A), and Rex v. Poland (i), 



(/) 1 B. & Ad. 704. 

(jf) 2 Stra. 1120. In this cmse a 
dtizen of London saing another out of 
the jurisdiction and not recovering 40«. 
he became liable to the costs of the 
defendant under the 3 Jac. I. c. 15, 
and the Court gave the defendant 
leave to suggest the fact on the record 
as the only way to get his costs. 



(A) H. Bl. 350. Where the pUin* 
tiff did not recover 40«. and thereby 
became liable to the costs of the de- 
fendant under the Southwark Court of 
Requests Act, and it was held that the 
proper course for the defendant was to 
enter a snggestion of the facts on the 
record in order lo obtain his costs. 

(t) 1 Stra. 49. Where treble coaU 
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quoted in the argument, in none of which, howeyer, was a a new 
party to the record sought to be affected by the judgment, but in 
all of which some collateral facts affecting the same parties, were 
suggested in order to warrant costs which would not ordinarilj 
follow the judgment. This distinction was not taken in the case 
of Bartlett v. Pentland ; but in the subsequent case of Bosanqaet 
y. Ransford {k) this point was raised and determined. 

The case of Bosanquet y. Bans/ord arose on the construction of 
the Banking Copartnerships Act, the statute 7 G^eo. lY. c. 46, 
ss. 9, 12 and 13(0« The 9th section of this Act enables all 
actions and suits, &c., by or against anj banking copartnership 
established under the proyisions of this Act, for recoyering anj 
debts, <&c., due to or bj such co-partnership, to be commenced or 
instituted and prosecuted in the name of any one of the public 
o£Scer8 nominated for the time being of such co-partnership, as 
the nominal plaintiff or defendant (m). Section 12 enacts, that 



were to be rerovered against a prose* 
cntor for a matter not appearing on 
the potteot and the Court directed that 
the special matter should be suggested 
on the roll. 

(k) 1 1 A. & E. 520. 

(0 Intituled " An Act for the better 
Regulating of Co-partnerships of cer- 
tain Bankers in England/' &c. 

(m) The following is the section ; — 
*' And be it further enacted, That all 
actions and suits, and also all peti- 
tions to found any commission of 
bankruptcy against any person or per- 
sons who may be at any time indebted 
to any such co-partnership carrying on 
business under the provisions of this 
Act, and all proceedings at law or in 
equity under any commission of bank- 
ruptcy, and all other proceedings at 
law or in equity to be commenced or 
instituted for or on behalf of any such 
co-partnership against any person or 
persons, bodies politic or corporate, 
or others, whether members of soch 
co-partnership or otherwise, for re- 
covering any debts or enforcing any 
claims or demands due to such co- 
partnersbip, or for any other matter 
relating to the concerns of such co- 



partnership, shall, and lawfully may, 
from and after the passing of this Act, 
be commenced or instituted, and pro- 
secuted in the name of any one of the 
public officers nominated as aforesaid, 
for the time being of such co-partner- 
ship as the nominal plaintiff or peti- 
tioner for and on behalf of sich co- 
partnership, and that all actions or 
suits, and proceedings at law or in 
equity to be commenced or instituted 
by any person or persons, bodies poli- 
tic or corporate, or others, whether 
members of such co-partnership or 
otherwise against such co-partnership, 
shall and lawfully may be oommeooed, 
instituted, and prosecuted against any 
one or more of the public officers 
nominated as aforesaid for the time 
being of such co-partnership, as the 
nominal defendant for and on behalf 
of such co-partnership,'* [after a simi- 
lar provision respecting ** all indict- 
ments, informations, and prosecntioiu," 
the section proceeds,] " and the death, 
resignation, removal, or any act of 
such public officer shall not abate or 
prejudice any such action, suit, indiet- 
ment, prosecution, information, or 
other proceedings commenced against. 
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every judgment recovered in any action, &c., against any public 
officer of any such co-partnership, shall hare the like e^ect and 
operation upon and against the property of such co-partnership, 
and upon and against the property of every member thereof, as if 
such judgment had been recovered against such co-partnership 
and every member thereof, and the capital stock and effects of 
such co-partnership, and " the ejects o/eveiy member of such co- 
partnershipy" shall in all cases ''be attached and attachable," and 
be in all cases liable to the lawful claims and demands of the 
creditors of such co-partnership, notwithstanding the bankruptcy 
or insolvency of such public officer (n). 

The 13th section provides that execution upon any judgment in 
any action by or against any public officer may be issued against 
any member '* for the time being*' of such co-partnership ; and in 
case such execution shall be ineffectual, e^cecution may then issue 
against any person or persons who was or were a member or 
members of such co-partnership " at the time when the contract 
in which such judgment was obtained was entered into ;" or who has 
'' become a member at any time before such contracts or engage- 
ments were executed, or who was a member at the time of thejudg- 
ment obtained ;^^ provided that the last-mentioned execution shall 
not be issued without leave first granted on motion in open court 



or hj, or on behalf of sach co-partner- 
•hip, bot the same may be continiied, 
proeeeoted, and carried on in the name 
of any other of the poblie offioen of 
sneh co-partnership for the time 
being." 

(«) The folloiriDg Is the section : — 
12. " And be it further enacted, that 
all and every judgment and jodgments, 
decree or decrees, which shall at any 
time after the passing of this Act be 
had or recovered, or entered up as 
aforesaid, in any action, suit, or pro- 
ceedings in law or equity, against any 
pvbtic officer of any such co-partner- 
ship, sbaU have the like effect and ope* 
ration npon and against the property 
of such co-partnership, and upon and 
against the property of every such 
member thereof as aforesaid, as if such 
judgment or jodgments had been reco- 
vered or obtained against such oo-part- 
nenfaip ; and that the bankruptcy, in- 



solvency, or stopping payment of any 
such public officer for the time being of 
such co-partnership in his individual 
character or capacity, shall not be 
nor be construed to be the bank- 
ruptcy, insolvency, or stopping pay- 
ment of such co-partnership, and that 
such co-partnership and every member 
thereof, and the capital, stock, and 
effects of such co-partnership, and the 
effects of every member of such co- 
partnership, shall in all cases, notwith- 
standing the bankruptcy, insolvency, or 
stopping payment of any such public 
officer, be attached and attachable, and 
be in all respects liable to the lawful 
claims and demands of the creditor and 
creditors of such copartnership, or of 
any member or members thereof, as if 
no such bankruptcy, insolveney, or stop- 
ping payment of such public officer of 
such co-partnership had happened or 
taken place." 
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by the Court in wliich such judgment was obtained, and on notiee, 
when such motion shall be made, to the person sought to be 
charged ; such execution not to issue after the expiration of three 
years next atter such person has ceased to be a member of such 
co-partnership (o). 

Upon these sections of this statute, there have been numerous 
decisions on different points raised in their construction, which 
will be noticed in their order. 

In the case of Bosanquet v. Rans/ord (j^), it was sought to make 
one Barker and others shareholders in the Leamington Bank, 
liable to a judgment obtained against its public officer, under the 
above sections of the 7 Geo. lY. c. 46; and guided by the 
decision in Bartlett v. Pentland ( 9), it was sought to do this by 
a suggestion on the judgment roll by leave of the Court, on 
affidavit that Barker and the other shareholders were returned to 
the Stamp Office (under the 6th section of the statute) as such 
shareholders in the bank. 

In the argument on this case, the decision in Bartlett v. 
Pentland was mainly relied on, and the cases quoted in the argu- 



(0) " The following is the sect. 13 : 
—"And be it further enacted, That 
execution upon any judgment in anj 
action obtained againat any public 
officer for the time being of any such 
corporation or co-partnership carrying 
on the business of banking under the 
provisions of this Act, whether as 
plaintiff or defendant, may be issued 
against any member or members for 
the time being of such corporation or 
co-partnership, and that in case any 
such execution against any member or 
members for the time being of any 
such corporation or co-partnership, 
shaU be ineffectual for obtaining pay- 
ment and satisfeetion of the amount of 
such judgment, it shall be Uwful for 
the party or parties so having ob- 
tained judgment against such public 
officer for the time being, to issue 
execution against any person or per* 
tons who was or were a member or 
members of such corporation or co» 
partnership at the time when the con* 
tract or contracts, or engagement or 
engagements in which such judgment 



may hare been obtained, was or were 
entered into or become a member at 
any time before such contFacts or 
engagements were executed, or was a 
member at the time of the judgment 
obtained ; Provided always that no 
such execution as last mentioned shall 
be issued without leave first granted 
on motion in open Court, by the 
Court in which such judgment shall 
have been obtained, and when motion 
shall be made on notice to the person 
or persons sought to be chaiged, nor 
after the expiration of three yean 
next after any such person or persons 
shall have ceased to be a member or 
members of such corporation or co- 
partnership/' 

ijp) n Ad. & E. 520. The same 
point was at this tame in consideration 
in the Court of Exchequer in the case 
of Croiff v.Xatr, 6 M. & W. 217 ; and 
in the Court of Common Pleas in the 
case of WkUttnbury v. Zotr, 6 N. C. 
345. 

(f) 1 B. & Ad. 704 ; and ace en^, 
p. 109. 
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ment on that case were also referred to in this. Lord Benman, 
C. J., in delivering the judgment of the Court, said, " The case of 
Bartleti y. Pentland has decided that where an Act of Parliament 
authorizes the making an officer of a co-partnership the nominal 
defendant, but giyes power to the plaintiff to take out execution 
againat the co-partners as being the real defendantjs, it is ne- 
cessary to obtain the authority of the Court in some way before 
such execution can be had. The question is, as to the mode of 
obtaining that authority, whether by suggestion or by scire facias ; 
and it depends on this point whether new parties are to be intro- 
duced upon the record. The uniform course, if new parties are ^^ *»«w 
introduced, is by scire facias : suggestion is applicable only to col* '"s « sng. 
lateral facts affecting the same parties ; as, for example, change of the record 
name, allowance or disallowance of costs under Acts of Parliament, bie only to 
and similar matters. Now in the present case, assuming that the facta aifeet- 
nominal defendant is, by the operation of the Act under which he Mme pu*. 
18 made defendant, to be considered as the co-partnership, and 
tiiat they are the real defendants, still it is lefb uncertain what 
isdieiduals constitute that co-partnership ; and the introduction 
of any person by name as a co-partner is in effect the introduction 
of a new person on the record. "We think, therefore, that the The intro- 

duction of 

proper mode of proceeding, by analogy to all former cases, is by ••^j person 
acire facias, and that this rule for entering a suggestion must be the record, 
discharged. Therefore, we admit the authority of Barilett v. partner, is 
Pentland as to the principle, which is that parties are not to be introduction 
charged without an opportunity of contesting their liability, but person on 
differ as to the mode of proceeding by suggestion, which was not J^d^^ 
indeed the matter there in dispute.*' ^oce^ing^ 

In the same Term (Trin. Term, 1840) the case of Cross v. {fS}."^^^*^ 
Law (r) was heard in the Court of Exchequer. In that case the-^****"- 
same question arose on showing cause against a rule calling upon 
one Arrowsmith and ten other persons to show cause why a sug- 
gestion should not be entered on the roll against them, as share- 
holders in the Imperial Bank of England, for the damages and 
eosts in an action in which judgment had been obtained against 
the defendant as the public officer of that Bank, and why execu- 
tion should not issue against them or any of them for the same ; 
it appearing from affidavits that the persons mentioned in the 
rule were members of the banking co-partnership at the time of 
obtaining the judgment. As in the last case, of Bosanquet v. 
Ransfordy it was sought to make these shareholders liable under 

(r) 6 M. & W. 217 ; .5. C, 8 0owl. P. C. 789. 
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the 18tb section of the 7 Greo. lY. c. 46 («), and to proceed 
against them bj entering a suggestion of their partnership on the 
judgment roll, by leave of the Court, under the authority of the 
case of Bartlett t. Pentland, 

In argument, the cases of Bartlett y. Pentland {t), Penoyer ▼. 
Brace («), Buxton v. Mardin (x), and Hickman v. Colley (y), were 
relied on, and the Court took time to consider its judgment.. 

On an intimation by counsel at a future day, that the Court of 
Queen's Bench had given its judgment in the case of Bosanquet t. 
Ranrford in favour of proceeding by scire facias, Lord Abinger, C. 
B., in delivering judgment, said, " Such was the inclination of oi2r 
opinions. I thought, on looking at the Act of Parliament, with-. 
out reference to any other matter, that it was implied that the 
Court must make some order for the purpose of ascertaining who 
were the proper parties against whom to put the judgment in 
execution ; and it occurred to me that the Court had authority to 
make such an order. It appears to me however to be possihle, 
without the violation of any rule of law, to adopt the proceeding 
by scire facias, and which would seem to be the one most appro- 
priate for such an occasion. We think this case is of too much 
importance for us to put any construction on the Act of Parlia- 
ment, by which parties who might wish to take the opinions of all 
the judges wotdd be prevented from doing so. It is true, these 
joint-stock banks place the public in a very disadvantageous po- 
sition ; for it now appears that in these cases there must, or pro- 
bably will, be a trial of two actions instead of one : first, in order 
to establish the claim of the creditor against the company, &€. ; 
and secondly, to fix the particular individual liable to execution. 
However, I do not see how we can adopt any other course than that 
which the Court of Queen^s Benehy on consideration^ has taken ; and 
I think we justly may by a very proper analogy to other cases of 
proceedings by scire facias, apply those proceedings to the present 
case. The rule is, wherever you seek to fix one party on a judgment 
given against another y it must be done by scire facias ; and I think 
that is a principle which applies to the case of a public ofiS^oer, 
who is merely the representative of the parties sought to be- 
charged. It appears to me, and I believe that is the opinion of 
the Court, that the construction of the 13th clause of the statute 
must be taken to be this : — that the party who wishes to proceed 
upon the judgment against one of the members of the company 

(#) Ante, p. 112. (j:) 1 T. R. 80. 

(/) 1 B. & Ad. 704 ; ante, p. 109. (y) 2 Stra. 1120 ; amie, p. 109, 

(m) 1 Ld. Rajm. 244 ; 1 Salk. 320. n. (^). 
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not on the record, if he be a member at the time of the judgment 
and execuiiony would have a right to his scire facias without an 
application to the Court ; but if the members against whom he 
should sue out execution should prove to he insolvent, he may then 
applj to the Court, so as to fix the original members at the time 
the contract was made, and make them still liable ; in that case, he 
mmst come to the Court to hare his scire fadas^ 

Alderson, B. — It is proper that the Court should see that there 
has been a bond fide attempt made to fix a// the members of the 
company for the time being, before any execution be allowed to go 
againat members not in that condition. — Eule discharged.*' 

This case therefore affirmed the principle laid down in Bosan- Againit 
^[uet V, Ransford, in the Q. B., that the proper course to make a the Ume 
member of a banking co-partnership liable to a judgment against baniSng oo- 
the public officer of the co-partnership is bj scire facias, and not ^iJSi?^^ 
by suggestion ; and it also decided, in construing the 13th sect, of J^y^^* 
the Act, that as against members of such a co-partnership " at ^^gl^Sit 
the time of the judgment and execution'\z) a plaintiff has a right ^'^'^' 
to hia scire facias without an application to the Court ; but as Ckmrt re- 
j^gttinst original members, at the time when the contract wa»^ore ^§cire 
made, as a distinct class, a plaintiff can only issue a scire facias tciaf^'' 
make them liable by leave of the Court, and he must satisfy the ^Slem?^" 
Court that he has failed in a bond fide attempt to obtain the fruits ^'^"' 
of his judgment " against all the members of the company for the 
time being,*' before such leave will be granted ; — a decision which 
has since been considerably modified (z). 

In the same term, also in the Court of Common Pleas (Trinity 
Term, 1840), this question was raised, in the case of Whittenbury 
V. Law (a), on precisely the same grounds. In that case the 
plaintiff, having recovered judgment against the defendant as the 
public officer of the Imperial Bank of England, carrying on the 
business of banking under the provisions of the statute of 7 G-eo. 
IT. c. 46, obtained a rule calling on certain persons therein named 
to show cause why he should not have leave to enter a suggestion 
on the roll, that they were before and at the date of the judgment 
partners in the said company, and why execution should not issue 
against them on such judgment. 

As in the two preceding cases, the decision in the case of 
Bartlett v. Pentland was relied on, and the same cases were 
quoted in argument ; and Tindal, C. J., in referring to the judg- 
ment of the Court, in Bartlett v. Pentland, said : — " In that 

(x) See pott, p. 120, 126 ; and the Greaves, 10 M. & W. 711. 
jnd^ment of Parke, B., in Steward ▼. (a) 6 Bing. N. C. .345. 
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case, howeyer, the subBtantial question was, whether, to pre- 
vent an incongruity upon the record, the character of new par- 
ties to be made liable to the execution must not in some waj 
be made to appear thereon. Tt was no matter of consideratioii 
whether it ought to be made to appear by suggestion, or by scire 
facias. 

" The latter point has since been fully considered, both in the 
Court of Queen's Bench, in the case of Bosanquet t. Banrford^ 
and in the Court of Exchequer, in the case of Cross y. Law^ and 
in seyeral other cases ; and both Courts have concurred in the 
opinion, that the proper course of proceeding under these circum- 
stances is by scire facias^ not by suggestion. In the opinion 
pronounced by those Courts we agree, and are therefore of 
opinion that the present rule must be discharged." 

After this unanimous expression of opinion in all the Courts 
the case of Bosanquet y. Rans/ord was removed by writ of error 
into the Exchequer Chamber (b), when the Court of Error af- 
firmed the decision of the Court below, expressiog the opinion in 
its judgment that it had no doubt upon the point. The Court 
proceeded — *'And this decision is consiBtent with the general 
rule, that a person not party to the record shall not be tweeted by 
it without a scire /aeias.** 

As to the necessity for a scire facias in order to render the 

members of a banking co-partnership, under the 7 Gfeo. lY. c. 46, 

liable to a judgment obtained against its public officer, all doubt 

IB now therefore removed. 

JJ*J^j^J« The case of Bosanquet v. Ransford (c) is also an authority as to 

if bi ^'^o^^^r point, that ''a proceeding by suggestion is applicable 

f^ t^^i^?^ ^^^y ^ collateral facts affecting the same parties ; as, for example, 

ing the change of name, allowance or disallowance of costs under Acta of 

ties. Parliament, and similar matters'' (d). So it has been decided in 

accordance with this authority in the case of JFebb, P. O. v. 

Taylor (e), which was an action brought by the public officer of 

the Manchester and Liverpool District Bank, pursuant to the 

provisions of the 7 Geo. IV. c. 46, and in which, in order to stay 

proceedings, the defendant gave a cognovit to the plaintiff, on 

which judgment was afterwards signed, after the nominal plaintiff 

had ceased to be the public officer of the company ; that the name of 

the successor of the plaintiff was rightly suggested on the record ; 

{b) Rantford v. Botanguei, 2 Q. B. and when it U traversable, see Wai- 

972. ton ▼. QuUier, 1 D. & L. 244 ; tod 

(e) 11 Ad. & E. 520. tee ante, cb. i. book u. p. 102. 

{d) As to proceeding by suggestion, («) 1 D. & L. 676. 
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that he was not a new party to the suit, requiring a scire facias 
to enable him as nominal plaintiff to proceed with the action ; 
Patteson, J., in delivering judgment, saying, "The real parties 
were the banking company, and they ought to be allowed to make 
the substitution which they proposed ; and such substitution ought 
not to be allowed to be traversed" (/). 

But it has since been held, in Barnewall, P, O. v. Sutherland {g), 
that a memorandum of the death of the nominal plaintiff (the 
public officer), and of the substitution of another public officer in 
his stead, entered on the nisi prius record after issue was joined 
without any authority from the Courts, and without giving the 
defendants an opportunity to traverse the facts stated, or alleging 
any matter excluding the defendant's right to traverse the facts, 
was irregular ; and a rule for setting aside the verdict in the cause, 
and for a new trial, was made absolute. 

AVTiere judgment has been obtained against the public officer of Exeentioo 
a banking company, under the provisions of the 7 Geo. lY. c. 46, against a 
unless he allege by pleading (or it would seem by affidavit after officer on 
judgment^ if proceeded against,) that he was not a member of the obtSneS 
co-partnership, although only nominally the defendant, he may have ^thout a^' 
execution issued against him without any scire facias. This was un^l^he'' 
decided in the case of Harwood v. Law, P. O. (A), in which it was uTat^i^M 
held that as the defendant neither stated that he was not aberofthr 
member of the company, nor alleged any other facts to show to ^jj^""' 
the Court that he was not the proper object of execution upon the 
judgment, the necessity for a scire facias did not seem to arise. 
** When the Courts direct a scire facias to issue, it is only with 
the view of rendering their own records consistent." In this 
case execution against the defendant would be warranted by the 
judgment on the record (t). 



{f) See ante, book ii. ch. i. p. 104. 

is) 1 Lownd. Max. and Poll. 159. 

(A) 7 M. & W. 203 ; 8 Dowl. 899, 
S. C, This was an action against the 
defendant as the public registered 
officer of the Imperial Bank of Eng- 
land ; and judgment having been signed 
for the plaintiff for the amount of the 
damages and costs, execution was 
issued thereon against the defendant, 
under which he was arrested. A rule 
was obtained calling on the plaintiflT to 
show cause why the execution should 
not be set aside and the defendant be 



discharged out of custody, on the 
ground that the execution could not 
issue without a previous scire facitu. 
The defendant did not, in his afSdavit 
in support of the rule, deny that he was 
a member of the company. Held, 
that in such a case no scire faeiae was 
necessary. And see ante, book ii. ch. 
i. p. 100. 

(t) In the case of some companies 
established under Acts of Parliament, 
the public officer, or nominal defendant, 
is expressly exempt from personal lia- 
bility. See WormweU ▼. HaiUione, 6 
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It has been also decided in the Court of Exchequer, in the ease 
of Steward, P, O. t. Greaves and others {k), that in all actions 
against banking co-partnerships, established under the 7 Geo. lY. 
c. 46, it is compulsory under the 9th section (/) of the statute to 
proceed in the first instance against the public officer of such a 
company, (at least where it appears that there is a public officer, 
and that he is within the jurisdiction,) and not against the indi- 
vidual shareholders. Mr. Baron Parke, in deliveriug the judg- 
ment of the Court, stating that all the judges of the Court were 
of opinion, " that the creditors of a company so established, and 
having a public officer, have no remedy against the individual mem- 
bers as at common law ;" and that the Court was of this opinion, 



Bing. 668 { Cane y. C^pnum, 5 A.d. 
& E. 661 ; Corpe t. Gljfn, 3 B. & Ad. 
801 ; Harriaon t. Tinmiru, 4 M. & W. 
510; S,C„ 7 Dowl. 28. 

(*) 10 M. & W. 711; S. C, 2 
Dowl. N. S. 485. In this case an 
action of asinrnpsit, for money lent, 
&c., was brought by the plaintiff as 
the public officer of the East of Eng- 
land Bank against the defendants as 
partners in the Southern District 
Banking Company. The defendants 
pleaded that they were such partners ; 
that the banking company wbs esta- 
blished under the 7 Geo. IV. c. 46 ; 
that the causes of action accrued against 
them as such members of the said 
company; and that public officers of 
the company had been appointed and 
registered pursuant to the statute, and 
were living within the jurisdiction of 
the Court. This plea was demurred 
to, and was held a good answer to the 
action. 

(/) See the sect, in exiento, ante, p. 
110, n. (m). In Ble%mtt t. Chrdon, 1 
Dowl. N. S. 815, which was an action 
brought against a proprietor and mem- 
ber of the Monmouthshire Iron and 
Coal Company, established under a 
local and personal Act, (the 3 & 4 Vict. 
c. 26,) the first section of which 
enacted, that ** all actions, suits, and 
other proceedings, to be commenced, 
instituted, or prosecuted against the 



said company, ekaU and latqfuify may 
be commenced, instituted, and prose- 
cuted against the secretary for the time 
being,'' in terms similar to the 9th 
sect, of the 7 Geo. IV. c 46. A plea 
was pleaded by the defendant (who 
was under terms to plead tsraably), 
that he was a member of the oo-part- 
nership, and had never been either a 
secretary or director of the company. 
Judgment was signed as for want of 
a plea and a rule was obtained to set 
aside the judgment, when the same 
point as that raised in the text was 
ai^ed. Otiier sections of the Act 
under which the company was fomied, 
however, directly retained the indivi- 
dual responsibility of the shareholders, 
and provided for the case of their 
being individually sued, that they 
should obtain contribution from the 
other shareholders ; and Coleridge, J., 
under the provisions of the particalsr 
statute, held that it was not imperatwe 
upon the plaintiff to sue the secretary 
of the company as the nominal de- 
fendant; and that the plea not going 
to the merits was not an issuable 
plea. This ease, therefore, goes no 
further than being a decision upon this 
particular statute affecting the mem- 
bers of the 00 -partnership formed 
under it, and does not in any way 
affect the principle devdoped in the 
text. 
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^ upon the words of the 0th section giying the remedy against the 
pablic officers, and upon the whole purview of the Act." 

8o, also, in actions fry a banking co-partnership, under the ^ oompni. 
7 Greo. lY. c. 46, it has been held that such a company cannot sue tiona by the 

, company to 

the subscribers for calls in the names of the persons with whom sue in the 
the ooTenant to pay them, contained in the deed of settlement, was their puuiio 
entered into, but must bring the action in the name of their 
pablic officer, under section 9 of the statute ; the provision in that 
section, that all actions shall and lawfully may be brought in the 
name of the public officer, being obligatory, and not permissive 
only (m), Mr. Baron Parke, in delivering judgment, saying *' The 
words of the 9th section of the statute, ' shall and lawfully may,* 
are in their ordinary import obligatory, and ought, as was saia 
in WdU V. Sutherland (m), to have that construction, according to 
the established rules, unless it would lead to some absurd or in- 
eonTenient consequence, or be at variance with the intention of 
the legislature to be collected from other parts of the Act." 
" We see no reason, therefore, for construing these words, which 
wte pfimd facie obligatory, in any other than their usual sense." 

The return filed at the Stamp Office, pursuant to the 4ith sec> ^fy^^^^» 
tion of the Act, is sufficient evidence of the person therein named b« pre- 
as the public officer of the company acting as such public officer; continue 
and *' a party once proved to have been chosen public officer will the contrary 
be presumed to continue such until the contrary is shown "(n). ' ^^' 
But a defendant must properly raise the point on the record by 
plea» in order to contend that a plaintiff should have sued as 
public officer (o). The Courts will not allow a party sued as a \|P"***Jjy 
public officer to plead his own personal bankruptcy in bar of an not be 
action in which he is sued merely as the representative of a com- plead his 
pany. Such a plea would be bad, inasmuch as the action is on eonafbluik. 
the face of it against the co-partnership, and the defendant is a b^ of an 
mere parliamentary defendant; it is impossible that his bank- Sl^iJJfst the 
ruptcy can be a good plea to the whole action. The Act of Par- <»"P»"y- 
liament makes him the sole defendant as the representative per- 
haps of several hundreds ; and if he is at liberty to plead a matter 
merely personal to himself in bar of such an action, he confers 
the benefit of that defence on aU those whom he represents as 

(m) CJuqtwumandothern y. Meham, 1 D. & L. 642; S, C, 11 M. & W. 

1 Lownd. Max. & PolL 209 ; and see 63 ; and see Bosanquet v. Shortridffe, 

Wiik ▼. Sutherland, 18 L. J., Ezch. 19 L. J., K S., Ezch. 221. 

450; 4 Ezch. 211, S, 6'.; and see (o) Robertson ▼. Steward and oho- 

poet, p. 147. ther, 1 M. & G. 511. 

(») Steward, P. O. v. Dunn, P, O., 
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defeiidaat; a booefit whicli certainly the legulature never in- 
tended they should have (p). But such a plea msj be pleaded 
only BO iar as the defendant is coneemed (q). 

The Court will not allow the public officer of a banking compaay, 
sued as such, to plead that he had ceased to be a public officer be- 
fore the action was commenced, without an affidavit of its truth (r). 
When judgment has been obtained against the public officer of 
a banking co-partnership, established under the provisions of the 
7 Geo. lY. c. 4S, which it is intended to put in force against tiie 
members of the co-partnership, the questions then arise under the 
Againrt 13th section of the Act («}, against what cIom of members tiie 
of members scire facios shall first issue, and in what manner it may and must 
jbcUu moBt issue against that class before the residue of the members (3£ the 
' co-partnership are made liable to the judgment ; and secondly, 
in what manner it may and must issue against such residue of 
the members of the co-partnership, and when they cease to be 
liable. The construction of this section of the Act was attended 
with a good deal of difficulty, and the Courts were in the first 
instance by no means dear and unanimous in their decisions 
respecting it (t). In the case of Steward v. Crreavee («), Mr. 
Baron Parke, in delivering the judgment of the Court, gave an 
exposition of the remedies provided by the Act against members 
of banking co-partnerships within its provisions, against whose 
public officers judgments had been obtained, as contrardistin- 
guished to the remedies given by the common law against part- 
ners: and the construction in that case, put upon the 13tii 
section of the Act, has been adopted by the other Courts. *' It is 
clear," (the judgment proceeds, after disposing of the point raised 
in the case that individual members of such a company cannot 
be sued, but that the proceeding must be against the public 
officer,) " from the recital in the Act, and the scope of most of its 
provisions, that the legislature intended to give to corporations, 
and to co-partnerships of more than six, within the limits therein 
mentioned, the power of being banks of issue, the Bank of 
England waiving its exclusive privilege in their favour, on the 
condition that the individuals should be liable /or the bills and notes 

(p) Steward ▼. Dunn, ubi tup,, per {() See the jadgments of Parke, B., 

Abingeri C. J., 11 M. & W. 65 ; and and Rolfe, B., in Hancood v. Law, 7 

7 Jar. 178. M. & W. 208. 210 ; and of Abinfer, 

(q) Wood V. MartUm, 7 M. & W. Lord, C. B., in Cro89 v. Lsw^ 6 M. ft 

865, W. 217; ante, p. 113. 

W Ibid. (u) 10 M. & W. 711 ; «•/♦, p. 118, 

(») Sec ante, p. 112, n. (o). n. (Jk). 
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immed, or mtmey harrowed, by such corporations or compames in the 
fsaUJted mode pointed out by the Jet. Thii liabilitj by ihe Gom*- 
mon law would not attach at all to indiyidoal membera of co]!po- 
ratiaQB, and would attach in a different mode from that provided 
for bj the statute to members of companies : for at common law 
those members only would be liaUe who were such when the 
contract was entered into, but by the statute, not only thoee^ 
bat all who became members afterwards, and until the bills> 
notesy or debts were paid, aare made liable. At common law, all 
the goods of the contracting parties and their persons would be 
liable to immediate execution ; by the statute, the goods of the 
eom p amy are liable, and the membere for the time being at the 
period of the execution xs thb 7IB0T inbtakge ; and afterwards 
those who were so at the time of the contracts being entered into or 
carried into effect, or when the judgment was obtained thereon. In 
a proceeding against individuals, they would be liable to simpl^- 
oontafcct debts for six years, to specialties for twenty; in the 
statutory mode of proceeding, the members who have ceased to be 
sack for three years are exempt from debts of every description." 

In the case of Rickets and others v. Bowhay, executrix, and 
-others (x), Lord Chief Justice Wilde, in delivering his judg- 
ment in the Court of Common Fleas, has placed the same con* 



When meon' 
bemof 
banking OO" 
partner- 
Bhipa pri- 
marily and 
secondarily 
liable to, 
and when 
exempt 
from the 
partnership 
debta. 



(x) 3 Com. Bench Bep. 889. In 
this caM judgment was obtained by 
the plaintifiii against one of the regit* 
tered pablic officers of the Western 
District Banking Company for Devon 
and Cornwall, and a $cire facias was 
issued, pnrsnant to the 7 Qeo. IV. c. 
4€, 8. 13, in order to obtain execution 
against the defendants. A rale was 
obtained for setting aside the scire 
Jkcias and all subsequent proceedings. 
It appeared, from the declaration on 
the 9cire facias, that the defendants be- 
longed to the class of shareholders se- 
condarily liable under the 13th sect., 
whkdi requires the leave of the Court 
and Botice to the defendants before the 
writ of scire facias can be issued 
against them, and the writ had been 
issued without either such leave or no- 
tice. Held, that this issuing of the 
writ without leave of the Court was 
an irregalarity merely, to be taken 



advantage of by motion, and that it 
was waived by pleading over. Held, 
also, that the absence of notice of a 
proceeding requiring notice is an objec- 
tion of substance, and not of mere 
form. The declaration varied from 
the writ, and was so ambiguous in its 
form that it was doubtful in which 
class of shareholders the defendants 
were placed. The writ stated that 
they were members of the co-partner- 
ship " at the time oi the judgment,'' 
and "at the time being." The decla- 
ration charged the defendants as exe- 
cutrix and administrators of deceased 
members of the co-partnership, and 
not as members of the co-partnership 
at all. Held, that this was a species 
of fraud on the statute and on the 
Court, and the rule was made absolute 
for setting aside the scire facias^ the 
declaration, and all the subsequent 
proceedings. 
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struction upon the 18th section of the Act. That learned jndge 
is reported to have said, ''The remedies given bj the Act to 
persons who have contracted with a joint-stock banking eompaaj 
are to be pursued against the public officer. A judgment obtained 
against him is to enure to the effect of giving a right to have execu- 
tion against different classes of persons upon different conditions. 
The 13th section enacts, '' that execution upon any judgment in any 
action obtained against any public officer, for the time being, of any 
such corporation or co-partnership carrying on the business of 
banking under the provisions of the Act, whether as plaintiff or de- 
fendant, maybe issued against any member or members, far the time 
being, of such corporation or co-partnership ; and that, in case any 
such execution against any member or members, for the time being, 
of any such corporation or co-partnership shall be ineffectual for 
obtaining payment and satisfaction of the amount of such judg- 
ment," upon that condition, and in that case, "it shall be lawful 
for the party or parties so having obtained judgment against such 
public officer, for the time being, to issue execution against any 
person or persons who was or were a member or members of sueA 
corporation or co-partnership at the time when the contract or cam- 
tracts, or engagement or engagements, on which such judgment 
may have been obtained, was or were entered into, or became a 
member or members at any time before such contracts or engagements 
were executed,^* (thus rendering liable persons who would not 
have been liable at common law,) " or was a member at the time of 
the judgment obtained,** without regard to whether they were 
partners at the time the contracts were entered into or executed. 
The clause, having given this extraordinary remedy, then proceeds 
to enact, that '' no such execution as last mentioned shall be issued 
without leave first granted, on motion in open Court, by the Ck>urt 
in which such judgment shall have been obtained, and when 
motion shall be made on notice to the person or persons sought 
to be charged, nor after the expiration of three years next after 
any such person or persons shall have ceased to be a member or 
members of such corporation or co-partnership,** Under these cir- 
cumstances, it is obvious that it may not always be very easy to 
apply to cases arising upon this Act the ordinary rules of law. 
The legislature has sought to make the remedy co-extensive with 
the inconvenience intended to be obviated; and accordingly M^ 
leave of the Court is, in certain cases, to be obtained before execu- 
tion can be issued, and notice is to be given to the party sought 
to be charged. What notice shall be given must, of course, be de- 
cided by the Court. When the parties are before it, the Court will 
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mqnire within which of the three classes, described in the Idth sec- 
tion, the persons against whom execution is prayed fall. Further, 
the Court is charged with the duty of ascertaining that tke exeeu- 
tiom offoinst members of the first class has been inefectual before re' 
course is had to the second and third; that is, that all due means 
have been taken to obtain satisfaction against the parties pri- 
marily liable before execution is allowed to go against those 
whose liability only arises on their default. 

In the same case, Mr. Justice Maule, in giring judgment, thus 
explains this section: — "The statute gives a different mode of 
proceeding against parties who were members at the time of the 
contract J or of the judgment, (torn that which it gives against mem- 
bers ybr the time being. Where a scire facias issues against one 
who is a member for the time being, that is, at the time the writ issues, 
no leave of the Court is necessary ; but in the other cases, leave JS^^"S* 
miuet first be obtained on motion in open Court, and which motion tained on 

"^ ""^ ' motion In 

is to be made on notice to the person sought to be charged.** omn Coon 
So, in the Court o'f Queen's Bench, in the earlier case of Eard^ to the per- 
letf V. Law, P. O. (y), Mr. Justice Littledale, in delivering judg- to be 
ment, says, "The statute 7 Geo. lY. c. 46, s. 18, says, that on fSre^re " 
judgment being obtained against the registered ofBcer of a com-'aiU)wed to 
pany within the Act, execution shall issue against any member or affafnst 
members for the time being. It is not considered right, in the Mn^Juy 
first instance, that persons formerly partners, but who have left ^^^®* 
the company, should continue always liable. But they are not 
wholly discharged : for if the debt cannot be levied on those who 
remain members, the former members may be subjected to execu- 
tion by leave of the Court on motion, which motion, it is now settled^ 
in the case of persons not parties to the record, must be for a scire 
facias. To groimd such an application against those parties, it 



(y) 12 Ad. & £. 802. This was an 
nctioD brought by tha plaintiff against 
the defendant, as the public officer of 
the Imperial Bank of England, to reco- 
Ter the amount of deposits made by 
him in the bank. The defendant suf- 
fered judgment by default, and eieen* 
tion was issned against him, to which 
there was n return of mttta bona. 
Without taking further steps against 
any of the shareholders " for the time 
bdng/' (there being 131 members of 
the co-partnership, several of them sol- 
Tent,) a motion was made for a rule to 



show cause why a $eir€ faciat on the 
judgment should not issue against two 
former shareholders of the company : 
and it was heldf that sufficient ground 
was not shown for a scire facitu against 
former members ; that, befors the 
Court will allow it to issue, a plaintiff 
must show that he has made substan- 
tial and bondJid9 endeaTours to obtain 
an aTailable execution against the pre- 
sent members ; and the Court will de- 
cide on the motion whether sufficient 
diligence has been used in the par- 
ticular 
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jjid It must niU9t he showH that proper proceedings have been taken against some 
that proper who are actually members. Here no step has been taken but 

proceedingB 

hare been agftinst the registered officer, who was insolvent ; and, as to him, it 
against the is not shown that any previous inquiry was made : the sheriff's 
primarily retum ot nulla bona is considered sufficient. / do not say that it 
foretadre is necessary to proceed to execution against all the continuing 
be allowed members ; but enough has not been done here ; and the rule must 
ii«2Si8t therefore be discharged." 

beJTwbS™* ^ *^e subsequent case of Harvey, P. O. v. Scott, P. O. (z), in 
iubi?ca *^® same Court, it was held to be enough in order to obtain a 
fault **" scire facias against former members of a banking copartnership, 
under stat. 7 Geo. TV. c. 46, ss. 12 and 13, to show that eiecu- 
Not no- tions after writs of scire facias have been issued a^nst several of 

eeesanr that , ^ 

gcire/bcku the existing partners at the time of issuing the writ, that nulla 
against all bona had been returned, and that after reasonable inquiry had been 
bars pi-' made as to the solvency of all, there was, on such inquiry, ground 
iiablef for believing that execution woidd not be effectual against any ; 
and that on this last point aprimd facie case was sufficient. 

In the case of Field v. M^Kenzie (a), in the C. P., which was 
decided about the same period, it was held, Wilde, C. J., dubi- 
tante, where execution had been issued against several existing 
members of a banking co-partnership established under the 7 
G-eo. lY. c. 46, and no satisfaction had been obtained, and 
grounds were shown for believing that none of the existing 
members were solvent, that a scire facias might issue against 
persons who were members at the time of the contract being 
made, although execution had not been issued against ail the 
existing members. In delivering the judgment of the Court, 
Wilde, 0. J., is reported to have said (6), " The majority of the 
Court are of opinion that this rule should be made absolute for a 
scire facias. For my own part, I must confess I have considerable 
doubt ; but I entertain too much respect for my learned brothers 
not to distrust my own individual judgment when opposed by 
l^eir united and deliberate opinion. And, as it is important for 
many reasons that the parties should not be delayed, I concur in 
thinking that the scire facias should issue." After referring to a 
preliminary point, his Lordship proceeded : " The next question 
is, whether the plaintiff has duly observed all the requisites of the 
statute, and brought before the Court the necessary materials 
to satisfy it that reasonable diligence has been used by him to 
work out satisfaction of the judgment against the members of the 

(z) 11 Q. B. 92. 172. 

(a) 4 C. B. 705 ; and 5 D. & L. {b) 4 C. B. 720. 
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eo-partnenbip for the time being. It appares that he has isBued 
•everal writs oi fieri faeiasy which have been returned mdia bona; 
and this is fortified by the affidavit of the attorney, who swears 
that he received instructions from the plaintiff to take proceed* 
ings against all the members fcnr the time being of the said co- 
partnership from whom it was probable that any part of the debt 
and ooets could be obtained, without favour or partiality, and that 
to the best of his judgment and ability he had followed such in- 
■tnictions. The first question is, whether it is necessary, in order 
to give the plaintiff a locus standi, to issue writs of fieri facias 
against all the members for the time being ; (and I do not appre- 
hend that there can be much difference between issuing execution 
against one only and issuing it against any number of members 
short of the whole,) or whether it is enough to do as the plaintiff 
has here done. I own I have considerable doubt whether the 
plaintiff is shown to have done enough. The rest of the Courts 
however, think that sufficient has been done to bring the parties 
before the Court. 

** The next question is, do the facts which are presented to the 
Court upon the affidavits warrant the belief that the plaintiff has 
done all he could reasonably be expected to do to work out satis- 
fluxion of his judgment against the parties made primarily liable 
by the statute ? The names of all the several parties are given, 
with the exception of two. As to some, it is shown that vrrits of 
fieri facias have been issued without producing any fruits. As to 
others, their situation in life is deposed to, with the grounds upon 
which the deponent rests his belief that any proceeding against 
them must prove futile. No affidavit is offered in answer, nor is 
it suggested in answer to this rule — ^and the fact is much, and veiy 
properly, relied on by the counsel who supported the rule — that 
there is any one individual of the first class from whom there was 
any reasonable grounds for expecting to obtain satisfaction. That 
being so, the Court think the plaintiff is entitled to issue his writ 
o{ scire facias, 

** This is a very important part of the case, inasmuch as the 
opinion of the Court is in all probability conclusive on the parties, 
as to whether or not due means have been taken to obtain satis- 
fiftction of the judgment from the members for the time being. 
Searing that in mind, the Court, after a careful consideration 
of all the facts, have come to the conclusion I have already 
stated." 

The case of Dodgson^ P. O. v. Scott, P. O. (c), in which a most 
(c) 2 Ezch. Rep. 457 ; 6 D. & L. 27, S. C. 
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elaborafce and masterly judgment was delivered by Mr. Baron 
Parke, appears to have settled the much vexed question as to the 
Meaning of meaning of the words " for the time being " in the 13th sect, of 
*« for the the statute, and as to the class of shareholders primanlj liable to 
'* execution on a judgment against a public officer. This was an 
application by the plaintiff, under the 7 G^o. lY . c. 46, s. 13, for 
permission to issue a 9cir€ faeiof against a Mr. Brooke, who was 
alleged to have been a member of the Newcastle Joint-stock 
Bai^dng Company (against the public officer of which company a 
judgment had been recovered) at the time the contract sued upon 
was entered into by that company with the plaintiff, and on which 
judgment had been obtained. Two objections were raised to the 
issuing of the scire faeias ; first, that the plaintiff had not taken 
the proper steps in the first instance, by issuing a aeire facioM 
against the proper persons primarily liable ; and secondly, that, 
supposing the plaintiff had done that, then upon the affidavits 
there was no sufficient case made out for the interference of the 
Court in granting a scire facias against the party to the contract, 
because other writs of «etre/acuMhad been sued out against other 
parties, and that it was yet undetermined that the result of them 
would be fruitless. 

The first and important question in the case was, what class of 
persons were meant to be designated by the statute under the 
description of persons '' for the time being." " Now it is a good 
rule to go by," said the learned Baron, in giving his judgment, ''in 
the interpretation of a statute, to act upon its grammatical con- 
struction, unless it leads to some incongruity or manifest ab- 
surdity. The words of the clause are, ' execution upon any judg- 
ment obtained against any public officer, for the time being, of any 
such corporation or co-partnership carrying on the business of 
banking under the provisions of this Act, whether as plaintiff or de- 
fendant, may be issued against any member or members, for the time 
being, of such corporation or co-partnership.' What is the gram- 
matical construction of the words "for the time being" ? Surely 
they mean for the time being of the act with respect to which it 
is spoken : this must therefore be an execution against the persons 
who at the time of the execution were members of the banking 
company." " It is quite impossible, looking at this Act of Par- 
liament, to say that the legislature meant to restrict the creditor 
to the common-law liability of the debtor ; for the statute really 
made three other classes of persons liable, besides those who are 
liable by the common law. It makes, in the first place^ those 
liable, who were parties at the time of the executim; and then, in 
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ihtre of these, those who were members of such co-partnership at 
the time the contract or agreement on which such judgment was 
obtained was entered into. This is the common-law liability; 
but the statute does not confine the remedy to persons who were 
partners at that time, for it goes on to extend it to those who 
became members ''at any time before such contract was executed ;" 
so that, in the case of executory contracts, those are liable who are 
partners at the time of the execution of the contract, and they were 
not liable at common law. But, in the next place, it makes those 
Uable who were members " at the time of the judgment obtained ;'* 
and these also are not liable at common law. It is therefore 
perfectly clear that this statute means to impose some additional 
liability beyond that which the common law imposed on the 
members of these co-partnerships." — " If that be the correct view, 
the effect is to make those who are partners at the time the exe- ^^^^^ 
euHon ieeuee liable ; and then, in the event of an execution against ^J* prima. 
them being unsueceeefid, the remedy is to be taken against those who ^^^^' 
were partners at the time of the contract being entered into ; then liable. 
against those who were so at the time of the contract being completed; 
then against those who were so at the time of the judgment being 
obtained. It is to be observed that the legislature has let slip one 
clasa of persons — whether intentionally or not, I do not know — 
namely, those who have become partners after the contract was com* 
pletedy and have ceased to be so before judgment obtained, although 
they were partners at the time the action was commenced. That 
ease the legislature did not provide for, and these persons are 
certainly exempt, for there are no words to embrace them. My 
opinion therefore is, that in this instance the plaintiff, by taking 
his remedy by issuing writs of scire facias against the existing 
members of the company — / mean those existing at the time the 
scire facias was obtaitied — has pursued the proper course, and that 
he was not bound to take out any scire facias, and would have 
been wrong to have taken out any scire facias against those who 
were partners at the time that the action was commenced (c). 

** I come therefore to the last question, whether or not the plain- 
tiff has entitled himself to the interference of the Court by the 
steps which he has taken against those different persons who 
were members for the time being. Now the affidavits state that 
there are a great number of persons who were partners in this 
concern, against whom it would be imdoubtedly hopeless to take 
any proceedings. Seven writs of scire facias have been issued, 
which promise a result of about 130/. altogether. But then it is 
said that there are two persons against whom no effectual steps 

(c) And tee ante, judgment of Mr. Justice Manle in Ricketts ▼. Bowhay, p. 123. 
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hare been taken in order to make them responsible, and agaiiudi 
whom proceedings might be taken with effect. Against one a 
scire faeia» issued, and it is objected that the present proceeding 
ought not to be allowed until that wnt has oome to its determi- 
nation and been finally disposed of. Now if I am satisfied that 
that writ would produce no result whatever, or no result worth 
the expense of proceeding in it, then the pendency of such Mcite 
fadas is no answer to this application ; and I tf^e it that the 
principle of the case of Field v. M^Kentie, which was referred 
to as lately decided in the Court of Common Pleas (d), (in whieh 
Wilde C. J. seems to have thought at first that you must issue 
a 9cire facxoM against every individual member 'for the time 
being ,' before you can apply to the Court for its interference 
against a person who was a member at the time of the contract 
made, which opinion was overruled by the rest of the Courts) — 
Enough if who thought it was enough, if they were satisfied, that every rea- 
soni^ie and sonable and proper effort had been made for the purpose of ob- 
nu^to ^ taining payment of the debt due to the creditors, by recourse to 
nienti^m those who were primarily liable, — ^is the rule upon which I think I 
maSy ' must act in the present case. 

lUbie. u J think that in this case the plaintiff has done what the ma- 

jority of the Court of Common Pleas, and ultimately I believe my 
Lord Chief Justice Wilde, said was necessary in such a case. A 
similar rule, I think, was previously laid down in the Court of 
Queen's Bench (see EarcUey v. Law {e) and Harvey v. Seott (J) ). 
The rule is, that all that is requisite in this ease is, thai a scire 
facias should issue against an existing member or members, and thai 
there should be a reasonable certainty that tUl remedies against thai 
class would be ineffectual, I am satisfied of this, and therefore 
the rule must go." 
ahu^^-^^ The class of shareholders, therefore, of a banking co-partnership 
Sly Md ic- ^^^lished under the 7 Geo. IV. c. 46, against whom a scire 
SSbie^aod /*^*' ^^ * judgment obtained against the public officer, most 
«rewi:e**°t -^^^^ ^«^^f (if the property of the co-partnership be insufficient to 
ftgm iia- pay the debt, and the judgment creditor elect to proceed against 
the shareholders (^),) is, first, the shareholders for the time being, 
" that is at the time the execution issues" (A) ; secondly, (in the 
event of an execution against them being unsuccessful,) against 
those who were partners at the time of the contract being entered 

(d) 16 L. J., C. P. 203 : 5 D. & L. (A) JUekett and other* ▼. BtmAsy 
172 ; 4 C.B. 705 ; S. C, afi/«,p. 124. and others, 3 C. B. S89 ; aee. mUe, 

(e) 12 Ad. & E. 802. judgment of Manle, J., in that case, p. 
(/) 17 L. J., Q. B. 9. 123 ; and see judgment of Paike, B., in 
(g) Seeteot. 12 of the statute. Bradley ▼. Byret 11 M. & W. 451i 
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into ; thirdlj-y againdt those who were so at the time of the con- 
tract being completed ; and lastly, against those wlio were so at 
the time of the judgment being obtained. Whilst those who 
bare become partners after the contract was completed and have 
ceased to be so before judgment was obtained, (although they 
iK'ere partners at the time the action was commenced,) are 
exempt from, liability altogether, for there are no words in the 
statute to embrace them (t). 

Then as to the manner in which it may and must issue before 
tlie second class of shareholders are liable, the case of Fowler and 
others y. Riekerby and others (k), has decided that the scire facias The Bdrt 
may issue against " any member for the time being of such co- iMoe in the 
partnership" whom the plaintiff may elect, and that he cannot.be sunoe' 
compelled by plea in abatement to proceed against all the other membtf^for 
co-partners of the same class equally liable, at the same time, befn^'the 
liord Chief Justice Tindal, in delivering his judgment in this case, Sl^JSiict. 
said, ** Looking at this statute I think that a plea in abatement *^J^^^ 
was never contemplated. What is the object of the statute ? It «ff>bi«t all. 
gives an authority to those who hold the notes of these banking 
firms, to bring an action against the public officer of the company 
alone, and having recovered judgment to issue execution ' against 
anj member for the time being of such corporation or co-partner- 
ship ;' giving a much wider range, therefore, than that which is 
ordinarily given, where you issue execution against those parties 
who are parties at the time the contract is entered into, no 
authority being generally given against those who enter into the 
partnership after the contract is made, which is the subject 
matter of the action. But where you find in the very next 
section (s. 14), that the public officer in whose name the suit was 
prosecuted, and every person against whom execution upon any 
judgment obtained, shall be issued, ' shall always be reimbursed 



where it was held the words " for the 
time being," mean at the time execu- 
turn is sued out ; and lee Dodgson ▼. 
Seoti, 6 D. & L. 39 ; lb, 2 Exch. 468. 

(0 Dodgson r, Scott, 6 D. & L. 39 ; 
A. 2 Exch. 468. 

(i) 9 Dowl. P. C. 682. In this 
cue the plaintiffa obtained judgment 
against one of the public officers for 
the time being of the Imperial Bank of 
England, and sought to put in force 
the said judgment against fifteen share- 



holders bj issuing a writ of scire facias 
agidnst them reciting the judgment. 
The declaration founded on the writ 
was only against twelve of these share- 
holders, and one of the defendants 
demurred to the declaration for this 
cause. It was held that the objection 
of nonjoinder could not be raised 
upon demurrer, and that a plea in 
abatement for the nonjoinder of the 
other members would be bad. 
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and fully indemnified for all loss, damages, costs, and charg^ea, 
without any deduction, whicli such public ofl&cer or person maj 
have incurred by reason of such execution, out of the funds of 
such corporation, or in failure thereof, by contribution from the 
other members of such co-partnership,' — that shows that there is & 
full remedy given to these persons without the others bein^ 
brought in by a plea in abatement. The object of this act is to 
allow the judgment creditor when he has obtained judgment^ to go 
singly against any one who is responsible, and who is a member of 
the corporation at the time, and he cannot be compelled, when he has 
brought one party be/ore the Court by scire facias, to proceed agaimsi 
all the others. That is, in effect, the plea in abatement being 
taken away in the or ginal action, it is also virtuaUy taken awaj 
on the scire facias y 

So Mr. Justice Erskine, in the same case, says, " It appears to 
me, that an action is given against the public officer of the 
company to relieve the plaintiff from the necessity of joiuing all 
the members of the co-partnership on the record ; and althoagh 
under the 13th section, it is necessary to have a scire facias to 
bring on the record the names of those members of the company 
whom the plaintiff may select as the objects of his execution, yet 
it never could have been intended that aU those evils should be 
produced in this stage of the proceedings which it was the object 
and intention of the legislature to avoid. The Act of Parliament 
says, that execution may be issued against any member, for the 
time being, of such company, or against any person who is, or has 
been a member of the corporation. The object therefore was to 
give the plaintiff the opportunity of selecting one, two, three, or 
any number of the members of the company to proceed against." 
Coneorrent Whether a plaintiff could issue several concurrent writs oi scire 
scire facias facias against members of the same class, was at one time 
judgmMt"* questioned. The case of Fowler v. Richer by determined that the 
iMu^at plaintiff may join any number of shareholders of the same class in 
time i^nst ^^^ "^^^ ^^ scire facias, and issue execution against any one or 
•hare-**' more he may select, named in such writ; and if his debt be 
holders. ^q^ satisfied he may then issue a further scire facias against 
other shareholders to recover his debt. But it was doubted whe- 
ther a plaintiff could issue several concurrent writs of scire facias 
against different shareholders of the same class. This point was 
argued in the case of Esdaile and others v. Lund (J), in which case 

(0 12 M. & W. 607 ; ^. C. 1 D. & 312, S. C.\ in wbich can a writ of 
L. 565. Se« also EsdaiU v. Trtutwell, scire facias was issued agaiost a mem- 
17 L. J., N. S.,'Ex. 294; 2 Ex. Rep. ber of a banking co-partnership, on 
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to a declaration in scire facias, reciting a judgment obtained by the 
plaintiffs against the public officer of the Yorkshire Agricultural 
and Commercial Banking Company, and praying execution against 
tlie defendant as one of the members of the company, there was 
a plea in abatement that the plaintiff had issued seven separate 
writs of scire facias against the defendant and six other share- 
holders, all of which were pending ; and, on demurrer to the plea, 
it was held bad for multiplicity, the defendant having set forth in 
it six writs, all pending, instead of relying upon one. The Court, 
in giving judgment, expressly avoided giving any opinion on the 
point raised ; Parke, B., in delivering the judgment of the Court, 
saying, " We do not wish to be understood to express any opinion 
on the subject of the construction of the statute. If we had to 
decide that point the argument might perhaps be found to require 
some consideration ; but on that point we express no opinion." 
Judgment for the plaintiff oi respondeat ouster. 

This point, however, has been recently raised and decided in 
the Court of Exchequer in the case of Burmester v. Cropton(rn). 
In this case to a scire facias under the 7 Geo. lY. c. 46, s. 13, 
against a member for the time being of a banking co-partnership, 
it was held to be no answer that the plaintiff had previously 
issued another scire facias, and obtained judgment thereon against 
another member for the time being of such co-partnership. In 
giving judgment in this case, Mr. Baron Parke is reported to have 
said (n), " It appears to me that we ought to construe the 13th 
section of the statute on which this case depends, so as to carry 
into effect the intention of the legislature, which evidently was, 
that by suing the members of one or more classes in succession 
the creditor might recover his debt. It is manifest he would not 
be paid if after execution against one of a particular class who 
was not able to pay, there was an end of all further execution 
against any other members of that class. For according to the 
defendant's argument the plaintiff must then resort to another 
class, which by the statute he could not do until he had ex- 



B jadgment against the public offi- 
cer, and the defendant pleaded in 
abatement that a concarrent writ had 
been iisned at the same time for the 
same sam on the same judgment hj 
the same plaintiff, against another 
member of the oo- partnership who was 
still alive, and that the suit against 
him was still depending. The affida- 
vit verifying the plea was held not to 



be sufficient, the defendant not having 
sworn **that he believed the causes of 
action to be the same." The rule 
which had been obtained for setting 
aside the judgment signed as for want 
of a plea was therefore discharged. 

(m) 3 Ezch. 397 ; S, C, 6 D. & L. 
430. 

(n) 3 Ezch. 400. 

k2 
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hausted all the members of the preyious class. Therefore the 
effect of putting that construction on the statute would be, 
that if one member of a class turned out insolvent the plaintiff 
would have no remedy at all. The statute was eyidentlj framed 
bj some one not conversant with proceedings at the common law, 
but it is perfectly clear that the legislature meant in one way or 
another, by making different classes of persons responsible, that 
the creditor should be paid his debt. It is said to be a hardship 
that several concurrent writs of execution should issue when 
perhaps if one had issued in the first instance the debt would 
have been paid, but it should be recollected that none would have 
issued unless the creditor was unpaid. If indeed a number of 
writs issued for the purpose of oppression, the Court would inter- 
fere to prevent the abuse of its process, but the mere fact of one 
writ having issued against a person liable to pay the creditor is 
no answer to another writ against another shareholder of that 
class." 

In Nunn v. Lamer (p) the same question was raised by plea in 
abatement, which was demurred to. In that case the Court held 
the plea to be insufficient ; Parke, B., in giving the judgment of 
the Court, saying, " I think our judgment ought to be for the 
plaintiff. I entertain no doubt whatever on the matter that, 
according to the true meaning of the Act, the plaintiff is not 
boirnd to proceed against one or all of those members, but that 
he may select any number he pleases. He may have concurrent 
writs going on at the same time. When the debt is paid an 
exaneretur will be entered" (p). 

But it would seem that the plaintiff must do more than select 
one or two of the first class of shareholders against whom he may 
choose to proceed before he can resort to the class of shareholders 
secondarily liable under the Idth section of the statute. It will 
have been seen from the judgment of Mr. Justice Littledale in 
Eardley v. Law (q) that before leave wQl be granted by the Court 
to issue a scire facias against a co-partner secondarily liable, " it 
must be shown that proper proceedings have been takenaffainst some 
who are actually members. I do not say that it is necessary to pro- 
ceed to execution against all the continuing members." And in the 
same case Mr. Justice Coleridge in delivering his judgment says, 
" The statute distinguishes between the class of persons primarily 
and the class secondarily liable. The last are to be called upon 

(o) 3 Exch. 471. (p) Id. 475. 

(y) 12 Ad. & E. 811 ; ante, pp. 123, 128. 
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only after certain proceedings have been taken against the first. 
Something real must have been done and boiid fide before a 
plaintiff can ask for his remedy against the persons secondarily 
liable ; it is sufficient to lay down this without saying what may be 
the minimum.^^ And in the same case Lord Chief Justice Den- 
man says, " I agree in the opinions of Lord Abinger, C. B., and 
Alderson, B. which have been cited from Cross v. Law (r) ; the 
question is whether, according to the construction there adopted, 
there be sufficient reason for granting a scire facias against 
persons who have ceased to be members of the bank, at what 
period we do not know. There might be cruel injustice in such a 
proceeding. If the plaintiff here could have said, ' I have sued 
those members of the company whom I bond fide believed the 
most solvent,' or ' I have sued only one, but on full inquiry I am 
satisfied that I could not proceed against another with any 
chance of success,' the case would have been very different ^ 

According to this decision of the Court of Queen's Bench, 
therefore, it does not appear how far a plaintiff must go (so long 
as he makes a bond fide endeavour to recover the fruits of his 
judgment from the class of creditors primarily liable), before he 
can obtain leave to issue a scire facias against any of the class of 
members secondarily liable. On referring to the decision of 
Alderson, B., in the Court of Exchequer, in the same year, in the 
case of Cross v. Law, in which Lord Chief Justice Denman says 
he agrees (*), we there find that Mr. Baron Alderson, in giving 
judgment, says, "It is proper that the Court should see that 
there has been a bond fide attempt made to fix all the members 
of the company for the time being, before any execution be 
allowed to go against members not in that condition." The words 
of the statute, it will be seen, are " that in case any such execution 
against any member or members for the time being of any such 
corporation or co-partnership shall be ineffectual for obtaining 
payment and satisfaction of the amount of such judgment, it 
shall be lawful for the party, Ac., to issue execution " against the 
second class of members. 

The statute would seem to direct that any execution against any 
member or members for the time being, (if the amount of the judg- 
ment were not recovered,) would warrant proceedings against the 
members secondarily liable. The construction of the statute on 
this point in the earlier cases quoted was subject to much doubt. 

(r) 6 M. & W. 223 ; see ante, p. (#) 6 M. & W. 22 ; and see ante, p. 

113. 115. 
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The Court of Exchequer, in the case of Cross y. Law {i), having 

decided that " the Courts should see that there has been a band 

fide attempt made to fix all the members of a company primarily 

liable before execution be allowed to go against members aeoon- 

darily liable.** The Court of Queen's Bench, in Eardley v- 

Law (u), deciding that '* something real and bond fide must have 

been done before a plaintiff can ask for his remedy against the 

persons secondarily liable, without saying what might be the 

minimum.*' And the Court of Common Pleas, deciding in 

Ricketts T. Bowhay (x) that the Court must be satisfied " that all 

due means have been taken to obtain satisfaction against the 

parties primarily liable before execution is allowed to go against 

those whose liability only arises on their default.'* This point 

has, however, in the recent case of Field v. M^Kenzie^ P. O, (y), to 

which we have already referred (z), been expressly raised and 

settled. Subsequently, in that case, an application was made to the 

Court, and a rule nisi was granted, to set aside the rule (a) on the 

ground that the affidavits on which it had been granted did not 

disclose a collateral security which the plaintiffs held, which, by 

care and management, might be made productive in discharge c^ 

the judgment debt. But the Court discharged the rule ; Wilde, 

toten^'ofA C. J., in delivering judgment, saying there was no reason why a 

MDuritp^ plaintiff should not proceed with his remedy by scire facias against 

bemadS***** *^® former members of the company, because there was in exist* 

no^taon ®^^® * certain security which, by care and management, might 

^2J wire possibly, at some time or other, be rendered productive. 

£ue**"*^ So, in Harvey, P. O, v. Scott, P. O, (b), the same point was 

****'Sm ^8®^ i^ ^^® Court of Queen's Bench. The plaintiff was the public 

KopndarUy officer of the Loudon and Westminster Bank, and recovered iud?- 

liable. Jo 

ment in February, 1847, against the defendant as the public officer 
of the Newcastle-upon-Tyne Joint-stock Banking Company. The 
Bank had become insolvent, and writs of scire facias were issued 
against ten persons then shareholders, on which writs of fieri 
facias had issued, and had been returned indorsed nulla bona. A 
rule nisi was obtained, calling on certain persons secondarily liable 
to show cause why writs of scire facias on the judgment should 



(/) 6 M. & W. 223; ante, p. 113. (a) Field y. MKenzie, P. O, 17 L. 

{us 12 Ad. & E. 811 ; ante, p. 123. J., N. S., C. P. 98 ; 5 D. & L. 348 ; 

(j-) 3 C. B. 902; ante, p. 121. 4 C. B. 725. 

iy) 16 L. J., N. S., C. P. 203; 5 .{b) 17 L. J., N. S., Q. B. 9 ; 11 

D. & L 172. Q. B. 92 ; and see ante, p. 124. 
{z) See ante, p. 124. 
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not issue against them. The affidavits on which the rule was 
obtained stated, that, from inquiries made, nothing could be 
obtained from the ten persons against whom the writs had issued, 
as they were all of them ''worth nothing," and that the only- 
other shareholders at the time of issuing the execution were con- 
tained in a list annexed and described as ''dead," or "worth 
nothing." That before the judgment was obtained all the share- 
holders who possessed anj property whatever had ceased to be 
shareholders ; that there were no assets of any kind belonging to 
the bank, and that the only way of recovering the debt was by 
forcing payment from those who were shareholders at the time 
the contracts were entered into, and who had since retired from 
being shareholders. It was decided that a sufficient primd facie 
case had been shown for the scire facias to go. In delivering 
judgment on this case, Coleridge, J., said, " The clause of the 
statute appears to apply to two bodies of persons, those who were 
shareholders at the time when the judgment was recovered, and 
those who were shareholders at the time when the contract was 
entered into. Now it is a condition precedent to proceeding 
against the second class, that the judgment must have been 
attempted to be put in force against those of the first class. 
The statute, without specifying any mode, enables the Court to 
authorize execution against the second class of persons, and it has 
been decided that the proper mode is by scire facias (c), and we 
are to decide under what circumstances we will allow the pro- 
ceeding. We must see that we do not injure either party by 
granting this power on insufficient materials, but if a primd facie 
case is made out the scire facias ought to go in order that the 
matter may be properly sifted." And Wightman, J., in deliver- 
ing judgment in the same case, says, " It is enough that the 

plaintiff has tried to make the judgment available against those who Bat %primA 

, /bete ewi6 

were shareholders at the time when he obtained judgment, but it is most be 

said he has not issued execution against every person to see utisfy the 
whether he has assets or not. I think quite enough has been ^Hajde^ * 
done to show that he has attempted bond fide to recover the debt beramade " 
against the existing shareholders." tSe^bt^' 

If a scire facias improperly issue against a person not second- ^SSjy'** 
arily liable as a member of a banking co-partnership, he may Jjjjj^, 
plead to the scire facias that he was not a partner when the con- 
tract was entered into (d). And if all available steps have not ^^^^^ 

(c) See ante, p. 113. S., Q. B. 12 ; per WigbtmaD, J., 11 

Id) Harvey r. ScQit, 17 L. J., N. Q. B. 108. 
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^^ P^ been taken against the class of shareholders primarilj liable. 
fBiciat to go thouerh sufficient has been shown to induce the Court to allow 
tboM se- writs of scire facias to issue against the shareholders secondaril j 
liable, they liable, such shareholders can plead that all steps have not been 
dnded * taken against those of the first class («) ; and they are not finaU j 
mayV^ bound bj the decision of the Court in allowing the scire facias to 

that all ^ / ^\ 

etepthaT* ISSUC (/;. 

uke^*^ In Dodffson y. Seott (^), this construction was upheld in the 

JJ^jJ^ri. Court of Exchequer, Parke, B., holding that '* it was enough if 

UiSie^ the Court were satisfied thafc eyery reasonable and proper effort 

had been made for the purpose of obtaining payment of the debt 

due to the creditors, by recourse to those who were primarily 

liable." 

In the recent case of 7^ Bank of England y. Johnson (A), the 
decision in Eardley y. Law was upheld (t). It was objected to an 
application for leaye to issue a scire facias against the members of 
a joint-stock banking company at the time of the contract, under 
the 7 Geo. lY. c. 46, that the plaintiff had not made out a suffi- 
cient case of bond fide efforts to obtain the sum recoyered from the 
members for the time being — ^the class primarily liable — to justify 
the Court in ordering a scire facias against the class liable in the 
second degree. It was urged that the Act required the plaintiff 
to proceed upon his judgment at no particular time : he might 
wait for many years without losing his. remedy, saye as against 
members of the second class, who are not liable after three years 
from the time of ceasing to be so ; and he might then, undoubt- 
edly, proceed against members for the time being, who did not 
become such until long after the judgment. The Court held, 
A plaintiff howeyer, '^ that although the plaintiffs might sue out execution 
sued exeon- when they pleased, wheneyer they did so they ought to try to 
nemben of make it effectual against all the members for the time being, 
company Although the statute did not confine them to one execution, but 
with ^^th they might haye seyeral against seyeral members, it did not au- 
dMpatch!^ thorize them to select one and lie by and then begin again ; but if 
they began their execution they ought to go on with it with rea- 
sonable despatch." 
onosX>wn ^ member of such a co-partnership, once shown to haye been a 
^^\^ member, will be presumed to continue a member until he is preyed 

(ff) Harvey t. Seott ^ ib. per Erie, J. antet P- 124. 

(/) And Bee farther ^>^ v. M'Ken- {g) 2 Exch. 469;and 9eean/«,p.l25. 

«e. 16 L. J., N. S., C. P. 206 ; S. C, (A) 3 Exch. 598 ; S. C, 6 D. & L. 

4 C. B. 705 ; per Wilde, C. J., in 458. 

deli?ering the judgment of the Court; (t) See ante, p. 123. 
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to have retired from the co-partnerebip, and his liability as auch member 

will continue (k). If his liability has ceased for three years (/) he Bumed to 

can plead this as a statutable answer to the scire facias (m). The suoh tin he 

Court will not shorten the time for showing cause against a rule htSrele- ^ 

for issuing a scire faciaSy on the ground that the three years the co."*™ 

limited by the statute for proceeding against retired members ^•^"^"'^p* 

might expire before the execution could issue (n). 

The general rule, that a matter cannot be aeitated twice, does if theap- 
^ ^ ., « T . ^ . plication to 
not apply to the case ot an application to issue a scire facias upon the Court 

firesh materials (o). The Court of Exchequer in the case cited, fctVe/imaf 

holding that " this being an application to the equitable jurisdic- si^e- 

tion of the Court to have a remedy against a second class of per- oondarihr" 

sons, it would be difficult to say that the Court should be so an raiended 

bound up by any rule as that they would not permit a second m^^Se***^" 

application to be made, or a. second scire facias to issue, in case SSdi^Sund 

the first had failed ; but that in such a case it would be proper "'^°^^' 

that the party applying a second time to the Court for permission 

to issue a scire facias against members of the class secondarily 

liable, should lay before it some ground to show why he had 

failed upon the first, and show some good reason why he should 

apply to the Court a second time to make the defendant liable to 

a scire facias. ^^ 

It would appear, therefore, on a review of the whole of the Review of 

the oases 

cases, that the Courts do not require to be satisfied that all the 
shareholders primarily liable shall have been proceeded against 
before they will allow writs of scire facias to issue against share- 
holders secondarily liable ; but they must be satisfied that a primd 
fade case has been made out, that bond fide and continuous at' 
tempts have been made to obtain execution against all primarDy 
liable, or that all due and sufficient means hare been taken to 
recover the debt from the parties primarily liable, before they will 
aUow the scire facias to go against the shareholders secondarily lia- 
ble ; and that it is then open to the shareholders secondarily liable 
to contest their liability, and to plead that all those primarily liable 

{k) Harvey ▼. Scott, 11 Q. B. 106, ward ▼. Greaves, 10 M. & W. 720 ; 

periyeamBXk^C.J.iPrescotts.Buffery, Rickeits ▼. Bowhay, 3 C. B. 889; 

1 C. B. 41 ; and see Carder t. Uni- Bank of England v. Johnson^ 3 Exch. 

ver»al Gas Liyht Company, 6 C. B. 60b, per Parke, B. 

19. (») Field v. M'Kenzie, 5 D. & L. 

(/) /. e.f if he has ceased to be a 172. 
member of the co-partnership three (o) Dodgson v. Scott, 2 Ezch. 457 ; 

years ; sect. 13 ; ante, p. 112. S. C, 6 D. & L. 27 ; and see post, p. 

(m) See post, p. 139 ; and see Sie- 152. 
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have not been proceeded againBt, or that they were not membe 
at the time of the contract, or that they have ceased to be mem- 
bers of the co-partnership altogether for more than three years ; 
and that the plaintiff is not bonnd to proceed against one or all 
of the members for the time being, but that he may seleet nxxy 
member he please, against whom to proceed ; and that he may 
have concurrent writs of execution going on against all at the 
same time (p). 

Secondly, the case of Fowler v. Riekerhy (q) having decided that 
a plea in abatement for the nonjoinder of members of such a co- 
partnership proceeded against by scire /aeias on a judgment 
obtained against the public officer of the company, would be bad, 
on failure of obtaining the fruits of the judgment from those 
members of the co-partnership primarily liable, any member or 
members of the co-partnership seetmdarily liable wtay then be pro- 
ProoeedingB ceeded against ; but, according to the judgment in Rieietts y. 
tbose ie. Bowhay (r), leave to issue the scire facias against such selected 
liable, on members " must first be obtained on motion in open Court, and 
noOoe. which motion is to be made on notice to the person sought to be 



charged." The notice to be given, it is presumed, must be a 

sonable notice, the sufficiency of which, it seemd, will be decided 

by the Court (*). 

J^!e)£aM '^^^ scire /ados against the members at the time of the contract 

•ffsinst ought to state the prior execution against the members at the 

the time of time of the execution, which is a condition precedent, and is 

tbe oootfftct* 

necessary to warrant the scire facias against a member at the 
time of the contract (t). 

And lastly, the question remains, when those who have been mem- 
bers of a joint-stock banking co-partnership cease to be liable to 
the debts of the co-partnership altogether, and when no writ of 
scire facias can be issued against them to make them liable to anj 
judgment obtained against the co-partnership, or against the 
public officer of the company (u). The words of the conclusion of 
the proviso of the Idth section of the Act (x) are, '^ that no such 

(p) See ante, p. 132; Nunn y. ander 68th sect, of Joint-stock Com- 

Lomer, 3 Exch. 471. ptnies Act (7 & 8 Vict. c. 110) prior 

{q) 9 Dowl. P. C. 682 ; ante^ p. 1 29 ; to motion for leave to issue execution ; 

and see Minn ▼. Lomer^ 3 Exch. 47 1. Carder ▼. Univertal Gat Light Com' 

(r) 3 C. B. 905, per Maule, J.; pony, 17 L. J., N. S.,C. P. 305; jMt/, 

and see Eardley ▼. Law, 12' Ad. Sc p. 152. 

£. 811, per Littledale, J. ; ante, p. {t) Bank qf England ▼. Johnson, 3 

123. Exch. 604 ; 6 D. & L. 458. 

(«) See judgment of Wilde, C. J., io (u) See ante, p. 129. 

same case, anie, p- 121 ; see, as to notice (x) See ante, p. 112, n. 
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execution as last mentioned*' (that is, as against the dass of 
shareholders secondarily liable) " shall be issued*' — " after the ex- ,yw«u*''®f 
piration of three years next after any such person or persons shall ft>rmer oo- 
have ceased to be a member or members of such corporation or 
co-partnership." This point was raised in the Court of Chancery, 
before the Master of the Soils, in the case of Barker v. But- 
tress (y) on a decree for the administration of the estate of Jona- 
than Barker, deceased, formerly a member of the Imperial Bank 
of England. The testator died in March, 1839. In June, 1839, 
and September, 1839, several claimants on the estate recovered 
judgment against the public officer. The decree to administer the 
deceased's estate was obtained in December, 1842. The claimants 
came in under the decree, and their claim was rejected by the 
Master, and they excepted to his report. The case turned upon 
the construction of this proviso at the end of the 13th section of 
the Banking Act. In his decree, the Master of the Bolls, after 
commenting upon the section, said the testator's liability was " to 
have an execution issued against him and his property, provided 
it be done before the expiration of three years from the time he 
ceased to be a member. That being so, I do not see how I can 
afford any sort of relief in a case where the application is made to 
this Court long after the expiration of those three years. However, 
I do not mean to say anything as to a bill to be filed within the 
three years ; but it seems to me, if relief is to be had in this 
Court in such a case as this, against the assets of a deceased per- 
son, it must be before the liability — the legal liability — would 
have expired under this Act of Parliament, if the party had con- 
tinued alive ; and in this state of things I do not think any remedy 
can be given." In the exposition of this section of the statute 
by Mr. Baron Parke, in the case of Steward v. Greaves before 
quoted (zr), that learned judge says, " In a proceeding against 
individuals they would be liable to simple-contract debts for six 
years, to specialties for twenty ; in the statutory mode of proceed- 
ing, the members icho have ceased to be such for three years, are 
exempt from debts of every description^ And the same construc- 
tion is adopted by Lord Chief Justice Wilde in the case of Rick- 
ets V. Bowhayia) before alluded to. After a former member, 
' herefore, of a banking co-partnership established under the pro- 
visions of this Act, has ceased to be such member for three years, 
Qo scire facias can issue against him to render him liable for any 

(y) Barker ▼. Butfreas, 13 L. J., & W. 720; and see Field ▼. AfJITnt. 
N. S., £q. 58. jrt>, 5 D. & L. 172. 

(z) See ttntet p. 120 ; and sec 10 M. (a) 3 C. B. 889 ; ante, p 121. 



140 The Writ must set forth to which Class Deji. belongs. [Bk. II. 



The writ of 
scire/acias 
miwtao- 
cunttely set 
forth to 
which class 
orshare- 
liolders the 



debts of the co-partnership ; but until he is enabled to prove that 
such period has elapsed (6), he remains liable, it would seem, to 
all judgment debts equally with any of the existing members of 
the co-partnership secondarily liable, and may be proceeded 
against either alone (c), or joined with others of the same class of 
members for the recoYery of the fruits of a judgment debt, against 
the co-partnership, on the proper anterior steps being taken, 
which have already been pointed out (d). 

The writ of scire fcLcias against the members of a public com- 
pany must accurately set forth to which class of shareholders the 
person sought to be charged belongs. If by any informality he 
is shown to belong to both classes of shareholders the writ ¥rill be 
person quashcd. In the case of The Governor and Company of the Bank 
be°<Siarged of Scotland y. Fenwick (e), a rule was obtained calling on the 
most nSt" plaintiffs to show cause why a writ of scire facias should not be 
beioDff'to ^ quashed, issued against the defendant on a judgment obtained 
bothclasses. against the public officer of the North of England Joint-stock 
Banking Company, of which the defendant was a shareholder, and 
the writ, after reciting the judgment and proceedings, stated that 
the defendant '' at the time of the commencement of the said action 
in which the said judgment was so obtained as aforesaid, and at 
the time of the recovery and giving of the said judgment was, and 
from thence continually has been, and stiU is a member of the 
said co-partnership," &c. In delivering judgment, Itolfe, B., said, 
*' The rule must be absolute. The principle of the case of Esdaile 
V. Trustwell (f) governs this. The statute enables a plaintiff 
without leave of the Court to issue a scire facias against a 
member for the time being, and, for the purpose of disposing of 
this question I wiU assume that the words "time being " mean at 
the time the writ issues, for I think it makes no difference 



(b) See, as to this, Prescott ▼. £i/- 
fery and others, 1 C. B. 41. 

{c) Fowler y,Rickerby, 9 Dowl. P.C. 
682. 

{d) And see an/e, p. 129. 

(<?) 17 L. J., N. S., Exch. 92 ; 5. C, 
1 Ezch. 797. 

(/) 16 L. J., N. S., Eich. 316; 1 
Ezch. 371 ; 2 Ezch. 312. Declara- 
tion in scire faciat upon a judgment 
recovered by the plaintiff as registered 
P. O. of the London and Westminster 
Bank against the registered P. O. of 
the Leeds and West Riding Bank- 



ing Company, alleging that the defen- 
dant ''at the time of such judgment 
being recovered as aforesaid was, and 
from thence hitherto hath been, and 
still is, a member of the said co- 
partnership." Demurrer for duplicity 
and uncertainty. Alderson, B. : **If 
the defendant were to plead that he was 
not a shareholder at the time when 
judgment was recovered, it would be no 
answer to that part of the declaration 
which charges him as a member for 
the time being." The plaintiff had 
leave to amend. 
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"whether it mean at the time of the commencement of the suit. 
The statute also enables a plaintiff to have execution against some 
person who was a member of the co-partnership at the time of 
the judgment recovered, but in that case the leave of the Court is 
necessary before issuing the writ. Here the scire facias describes 
the defendant as a member for the time being, and also at the 
time of judgment recovered. The declaration would be in the 
same form, but no advantage could be taken by demiirrer to such 
a declaration ; therefore the defendant must take issue on it, and 
plead that he was not a member " at the time of judgment reco- 
Tered," or " for the time being." If it should turn out at the 
trial that the defendant was a member at the time of judgment 
recovered, though not for the time being, the plaintiff would be 
entitled to execution though the writ had issued without leave of 
the Court." Eule absolute with costs. 

A declaration in scire facias against a member for the time 
being of a banking co-partnership under 7 Geo. IV. c. 46, suffi- 
ciently describes the defendant as " now a member of the said co- 
partnership " {g). For if the defendant had ceased to be a 
member of the company before the issuing of the writ, that fact 
could be taken advantage of by plea (^). 

But the declaration against a member of a banking company The •cfre/a- 
under 7 Geo. IV . c. 46, must aver that the debt upon which the a member 
judgment was recovered against the public officer of a company in the debt to 
the original action was a debt due from the company, or it will be the com- 
bad on special demurrer ; otherwise it would be consistent with '^*°'' 
the declaration that the debt recovered was not the debt of the 
company, but that the judgment recovered against the public 
officer was one for which he was personally liable (A). 

Execution cannot be issued against a person as a member for 
the time being of a joint-stock banking company (against a public 
officer of which a judgment has been recovered), unless he legally fill 
that character. Where a married woman, with her own separate 
property and with her husband's consent, purchased shares in her 
own name in a company, and was registered as a shareholder and 
returned as such to the stamp office, and her husband received 
the dividends as her agent, and did acts by which he held himself 
out to the world as a member, it was held that execution could 
not be sued out against him upon a scire facias as a member of 
the company for the time being (i). 

Hitherto our attention has been confined to cases arising on 

(g) Nutm V. Claxton, 3 Exch. 712 ; (A) Ness v. Ftrnwick, 2 Exch. 598. 

6 D. & L. 637. (0 Ness ▼. Angass, 6 D. & L. 645. 
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the statute 7 Qteo. lY. c. 46, affecting banking co^partnersliips. 
JJJ^iJljJJ^" There are, however, numerous cases arising under local and per- 
JJ^JjJjJ^ sonal acts affecting particular companies, which contain pro- 
visions of a similar nature to those contained in the 12th and 13th 
sections of the 7 Geo. lY. c. 46, the decisions in which, being m 
pari materid, have been referred to and adopted in discussing 
many of the questions arising under the Banking Co-partnership 
Act affecting joint-stock banking co-partnerships. 
If a nominal In the case of Bradley and others v. Eyre and another, which 



^ff"*'r d^ was an action brought by the plaintiffs against the secretary of 
f 1 tE "The Patent Boiling and Compressing Iron Company," in which, 



ment 



•hare- 
hoiden 



having recovered judgment, they issued a scire /acias against the 

Bhonid'ap. defendants as shareholders, it was decided that if the secretary of 

Coarttoset such a company, as the nominal defendant, collusively mfferjudg- 

proceed- ment by default^ and the shareholders are taken by surprise, they 

^' should apply to the Court to set aside the proceedings (A:). The 

12th section of this Act, it will be seen (A;), differs in its terms 



Defendants 
cannot 

Slead toa 
eelaratioo 
In Mire 
./SKiofwhat 
might have 
been plead- 
ed as a de- 
fence to the 
original ac- 
tion. 



(Je) Bradley and others t. Eyre and 
another, 11 M. & W. 432 ; S. C, 1 D. 
& L. 260. Scire facias against the 
defendants as shareholders of the Pa- 
tent Rolling and Compressing Iron 
Companj on a jadgment obtained 
against the secretary, averring that the 
defendants and others were at the time 
of the recovery of the judgment, and 
from thence have been, and still are, 
shareholders of the company. Plea 
that the secretary was not secretary 
pursuant to the statute creating the 
company. Held that, even if he were 
not such secretary, the judgment having 
been obtained against him as such the 
company would still be bound by it, 
and that if the nominal defendant coU 
lu9ively suffer judgment by default, 
the shareholders should apply to the 
Court to set aside the proceedings. 
Held also, that the defendants were 
not at liberty to plead to the declara- 
tion in scire facias any matter which 
might have been pleaded or set up as a 
defence to the original action. 

By the 12th sect, of the Act (4th & 
5th Vict. c. 89, entitled <' An Act to 
enable the Patent Rolling and Com- 



pressing Iron Company to purchase 
certain Letters Patent, and to sue and 
be sued '') it is enacted, '* tbat it shall 
be lawful for the plaintiff to cause exe- 
cution upon any judgment, decree, or 
order obtained by him in any aadi ac- 
tion or suit against any such nominal 
party as aforesaid, to be isaned against 
all or any of the shareholders for the 
time being of the company, and if such 
execution shall be ineffectual to obtain 
satisfaction of the sums sought to be 
recovered thereby, then it shall be 
lawful for him to cause execution to 
be issued against any person who was 
a shareholder of the company at the 
time the contract was entered into 
upon which such action or suit wss 
instituted : Provided always, that no 
such execution against any person 
being or having ceased to be a share- 
holder shall be issued without leave 
first granted by the Court in which 
such judgment, decree, or order shall 
have been obtained upon motion in 
open Court, and after notice of such 
motion given to the person sought to 
be charged : Provided also, that no 
person having ceased to be a share- 
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from the Idth section of the 7 Geo. lY. c. 4G, as to the liability 
of the shareholders, and the decision upon it, therefore, as to the 
mode in which execution must issue against shareholders, does 
not affect the decisions on the 18th section of the former statute 
in this respect. 

In the case also of Phillipson, Pub. Off. v. The Earl of Eyre- 
wujnt (/), which was a declaration in scire facias hj the plaintiff as 
pablic officer of the Northumberland and Durham District Bank- 
ing Company under the stat. 7 Geo. TV. c. 46, against the defend- 
ant as a member of a trading company called the Commercial 
Steam Packet Company, against the public officer of which com- 
pany judgment had been obtained ; the fifth plea stated that the 
company and their officer were not liable in the original action, 
but that their officer had suffered judgment by connivance witli 
the plaintiff, in order to charge the present defendant. Lord 
Chief Justice Denman, in delivering the judgment of the Court, 
said, as to the non-liability of the company, that defence should 
have been pleaded to the original action (m) ; but the gist of the 
plea was that the company not being liable by law, their officer 
" fraudulently and deceitfully, and by connivance with the plaintiff, 
suffered the judgment in order to charge the defendant. Now if 
these allegations be true, the defendant certainly ought to have 
some remedy, and the question is whether that remedy is by 
pleading as he has done, or by motion to the Court. We are far 
firom saying that the latter course was not open to the defendant. 
Fraud, no doubt, vitiates everything ; and the Court, upon being 
satisfied of such fraud, has a power to vacate, and would vacate 
its own judgment, as is suggested in Bradley v. Eyre (n) ; but 
still such a plea as the present may be good : and, indeed, we find 
in Fowler v. Biekerby (o), that Tindal, C. J., stated that it would 



holder of the company thall be liable 
tor the payment oi any debt for which 
any sach jodgment, decree, or order 
shall have been so obtained, for which 
he would not have been liable as a 
partner in case a suit had been origi- 
nally brooght against him for the 
same; nor shall this Act be deemed 
to enable any party to a suit to recover 
from any indiTidual shareholder of the 
company or any other persons whom« 
soever any other or greater sum than 
might have been recovered if this Act 
had not been passed." Held^ that exe- 



cution must first issue against those 
persons who were shareholders at the 
time it was issued » provided they were 
shareholders at the time of the con- 
tract, and would have been liable to the 
plaintiff if the action had been brought 
against them instead of the nominal 
defendant. 

(0 6 Q. B. 587. 

(m) See ante, p. 142, n. ; Bradley 
and oihert t. Syre, 11 M. & W. 432. 

(n) Ante, p. 142, n. ; 11 M. & W. 
450. 

(o) Jnte, p. 129 ; 2 M. & G. 760 ; 9 
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be good. If the plea had alleged a fraud practised on the orig^al 
defendant, it would have been open to the answer that it should 
have been pleaded to the original action ; but as it alleges fraud 
and collusion between the plaintiff and the defendant in the action 
for the purpose of charging the present defendant, there was no 
opportunity for him to plead it before." On this plea the Court 
gave judgment for the defendant. 
Om^on to In the case of Bradley and others v. Warburg and others (p), 
leave of the which was a scire facias ac^ainst the defendants on a judgment 

Ck>ttrtwhere , . •', ^ «^, -r^.^-r^ii. ^ 

nece&iary to recoYcred against the secretary of the Jratent Koliing and 
facias, iBux Compressing Iron Company, as shareholders of the company, 
mei^.to^ and to which there was a plea in bar that the writ of scire 
taken^^ ^ facias was issued without the leave of the Court, as required 
vantage of. ^^ ^j^^ j^^^ ^£ ^^^ company, it was held on demurrer to tbe plea 

that the omission to obtain the leave of the Court to issue a 
scire facias against a shareholder of the company, where such 
leave was necessary, was an irregularity merely, for which an 
application should be made to the Court to set aside the writ. 
It will be seen that the terms of this proviso are exactly similar 



Dowl. P. C. 682 ; see also Bo9anquet ▼. 
Graham^ 7 Jar. 831, in which case the 
public officer of the Southern District 
Banking Company gave a warrant of 
attorney to confess judgment to the 
plaintiff, on which a wire facioM was 
issued against the defendant as a mem- 
ber of the company ; and, on motion to 
set aside the judgment, and scire fadat 
thereon, amongst other grounds that 
the warrant of attorney and the judg- 
ment thereon were ooUusively and frau- 
dulently obtained, Lord Denman, in 
delivering the judgment of the Court* 
said : ** The Lord Chief Justice of the 
Common Fleas is supposed to have laid 
it down in Fowier v. Rieierby (2 M. & 
6. 760), that collusion between the 
plaintiff and the public officer of a 
company who gives a warrant of attor- 
ney cannot be pleaded to a scire facias, 
but we do not so construe that which 
fell from his Lordship; and, we are 
informed that the Court of Exchequer 
have lately determined, that a regis- 
tered member who is made a defend- 
ant by scire facias cannot plead there- 



to — that the person signing a warrant 
of attorney as public officer was not 
such public officer. In either of these 
cases it is admitted on all hands to be 
dear that the Court may interfere on 
motion to set aside the judgment." 

(p) 11 M. & W. 452 ; S. C, 2 D. 
N. S. 1059. Plea that the scire facias 
issued without the leave of the Court 
on motion. Demurrer. By a proviso 
to the 12th sect, of the statute incor- 
porating the Company it is enacted, 
'* that no such ezecntion against any 
person being or having ceased to be a 
shareholder shall be issued without 
leave first granted by the Court in 
which such judgment, decree, or order 
shall have been obtained i9»oa motion 
in open Court, and after notice of such 
motion given to the person sought to 
be charged." Held, that the issuing 
of a scire facias without the leave of 
the Court could not be pleaded as a 
defence in bar of the action, bat was 
an irregularity merely for which an 
application might be made to the Couit 
to set aside the writ. 
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in effect to the terms of the proTiso at the end of the 13th section 
of the 7 Geo. lY. c. 46 (q). This decision would therefore be an 
aathority in cases under the Litter statute, should the point 
arise. 

So abo in the subsequent case, in the same court, of Bradley y. 
Urquhart (r), where, after the defendant had pleaded to a scire 
/aeta»,*and a demurrer to his plea had been argued, it was moved 
to set aside the scire facias on the ground that it had been issued 
without the leave of the Court, such leave being required under 
the 12th section of the Act of the Patent Boiling and Compress- 
ing Iron Company. Parke, B., in delivering judgment, held the 
motion to be too late. '* The statute does not say, that, unless 
leave be first granted bj the Court, the sdre facias shall be void 
to all intents and purposes, but onljr that no execution shall issue 
without leave first granted by the Court. If that be not done, 
the defendant should take the objection in due time, and not plead 
to the sdre facias,^ ^ 

In Bradley and others v. Urquhart and another (s), it was de- Nodefenoe 
cided that the proceeding by scire facias against the shareholders pleaded to a 
of a company does not differ from the ordinary scire facias, to which coaid 
which no defence can be pleaded which could have been pleaded pleaded to 
to the original action. Parke, B., in delivering judgment, saying, action.' ° 
" A defendant cannot plead to a scire facias what he could have 
pleaded to the original action, otherwise there woidd be no need 
of the proceedings. Though the particular mode of obtaining 
execution against the shareholders of this company is given by the 
Act of Parliament, yet the proceeding does not differ from the 
ordinary scire facias, to which a defendant can only plead matters 
wliich do not impeach the judgment." 

As, under the Bank Act, in an early case under this statute, it 
was determined that the only mode of proceeding against an indi- 
vidual shareholder was by scire facias. In Clowes v. Bret tell (t), 
which was an action against the secretary of the Patent Boiling 



{g) See last note, and ante, note, 
p. 112. 

(r) 11 M. & W. 583. 

(«) 11 M. & W. 456 ; S. C, 2 Dowl. 
N. S. 1042. Scire faeuu against de- 
fendants as shareholders of the Patent 
Hi>lli«g and Compressing Iron Com- 
pany on a judgment recovered against 
the secretary of the company. Plea, 
that no memorial of the names, resi* 
denoes, and descriptions of the di- 



rectors had ever been duly enrolled in 
the Comrt of Chancery in the manner 
required by the 24th sect, of the Act. 
Held, on demurrer, that the plea was 
bad, as setting up a defence which 
might have been pleaded to the ori- 
ginal action. See also, as to this point, 
Bradiey r. Eyre, 11 M. & W. 432; 
ante, p. 142, n. 

(0 10 M. & W. 506 ; 5. C, 2 Dowl. 
N. S. 528. 

L 
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and Compressing Iron Company, to recover the expenses of print- 
ing adTertisementa on the order of the secretary before the 
passing of the A.ct of Parliament, in which the plaintiff reooyered 
judgment, and thereupon concluded himself entitled to proceed 
against the individual shareholders, under the 11th and 12th sec- 
tions of the Act ; sect. 11 enacting that '' every judgment^ Ae.^ 
shoidd and might be lawfully executed against, and (subject to 
certain restrictions) should have the like effect upon the person 
and estate of every individual shareholder, as if he had been by 
name a parly to such proceedings'^^ and sect. 12 enacting that it 
shall be lawful for the plaintiff to cause execution issued upon 
any judgment obtained against the nominal defendant "to be 
issued against all or any of the shareholders for the time being of 
the company," &c. (u). The plaintiff having failed to obtain 
satisfaction for his debt, on issuing execution against the secre- 
tary, gave notice to a shareholder, and obtained a rule calling 
upon him to show cause why execution should not issue against 
him or his goods ; and it was urged, in argument in support of the 
rule, ^' that execution ought to issue in the first instance without 
a scire faciaSf under the provisions of the 11th section of the Act." 
intiere miut But the Court held, in accordance with the principle laid down in 
/adoB the case of Bosanquet v. Ra?tsford (x), that there must be a scire 

shareholder facios against the shareholder, and " then, if any point could be 
him Uabie. raised on the construction of the Act of Parliament, it might be 
raised upon the scire facias, and solemnly determined." 

So, also, in the case of Wmgfield v. Barton (y), which was also 
an action against the secretary of the Patent Boiling and Com- 
pressing Iron Company, in which, judgment having been obtained 
against the secretary, execution had been issued against the goods 
of the company, and on a return of nuUa bona a motion was made 
for leave to issue execution against certain shareholders second- 
arily liable under the 12th section of the Act (z), on affidavit that 
notice had been given them of the motion, and that they were 
shareholders before the commencement of the suit within the 
requisites of the Act. Patteson, J., referring to the case 
of Bosanquet v. Ransford(a), and to the mode of proceediog 
against shareholders under the 13th section of the Bank Act, 
said he could see no distinction between the 12th section of this 



(«) See the sefltioii m exteruo, ante, (y) 2 Dowl. N. S. 355. 

p. 142, n. (t) See ttnie, p. 142, n. 

(x) See an/«,p. 116 ; seeaUo Cbwet (a) Ante, p. 116 ; 12 Ad. & E. 813. 
T. BreiteU, 11 M. & W. 401. 
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Act, and the 13th section of the Bank Act. '* The plaintiff had 
better, therefore, take a writ of scire facias by leave of the Court.*' 

The rule, on motion for leave to issue a scire facias against 
members secondarily liable under this statute, has been held to 
be absolute in the first instance (6). 

It has been already seen that it was decided under the Banking 
Co-partnership Act (7 Greo. IV. c. 46), in the case of Steward, Pub, 
Off. T. Greaves and others (c), that it is compulsory, in all actions 
againert any company formed under that Act, to proceed first 
against the public officer of the company before any steps are 
taken against indindual shareholders. It has also been held that 
all actions by such a company must be commenced in the name of 
their public officer. This point was decided in the case of Smith 
T. Goldsworthy (d), in which the plaintiff declared as the secretary 
to the British Iron Company. This company was first established 
unded a deed of settlement, afterwards an Act of Parliament was 
obtained for carrying on the business of the company (3 & 4 Yict. 
c. 94, local, personal, and public, ** for granting certain powers to 
the British Iron Company") ; and after reciting that difficulties 
had arisen in recovering debts due to the company, and that it 
would be convenient that persons having demands against the 
company " should be entitled to sue the secretary,*' it proceeds to 
enact that all actions and suits " wherein the said company is or 
shall be interested" "shall and lawfully may** be commenced and 
prosecuted " in the name of the person who shall be secretary of 
the said company at the time," Ac. The action was brought on a 
covenant in the deed of settlement for paying instalments on the 
shares, made with three individiutls, promoters of the undertaking, 
and not in any official or representative capacity, and it was con- 
tended that the action should have been brought in their names 
and not in the name of the secretary. But the Court of Queen's whencrer 
Bench held, referring to the decision in the case of Steward v. mou rae hj 
Greaves in the Court of Exchequer, that *' whenever a company offloer they 
wuty sue by their public officer they are bound to do so," and that todosa 
the action was rightly brought in the plaintiff's name as the 
secretary of the company (e). 

(b) Johnaon v. BrtUeU, 7 Jur. 219. Lambert, 4 Man. & G. 477 ; 5. C, 5 

{e) 10 M. & W. 711 ; ante, p. 118, n. Soo. N. R. 197, which was an action 

(J) 4 Q. B. 430 ; and see Willi t. by the plaintiff, as secretary of the 

Sutkerkmd, 4 Eich. 211, and mte» p. Monmonthshire Iron and Coal Com- 

119; Ckn^mmi r. Mikfoin, 1 L. M. prayi against the defendant, a share- 

St P. 209. holder, on a covenant in the deed of 

(e) See also the case of Skimur ▼. settlevtent made hy the defendant with 

l2 
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Exeeptlont 
tothu rale. 



There are, however, some cases in which it has been held that 
it is not necessary to sue the public officer or secretary of a public 
company in the first instance, and afterwards to proceed against 
the shareholders of the company for execution on the judgment 
obtained, by scire facias; but that the shareholders may in the first 
instance be proceeded against. An examination of these cases, 
however, shows that the exemption does not arise from any con- 
fusion or difference of decision in the Courts, as to the construc- 
tion of any permissive words to sue and be sued in the name of 
the secretary or public officer of a public company, but rests 
entirely on the express words of the statates under which such 
companies are formed. Thus, in the case of Beech v. Sir James 
EyrCy Bart. (/), which was an action for goods sold and delivered, 
brought by the plaintiff against the defendant as an original sub- 
scriber and shareholder in the Patent Boiling and Compressing 
Iron Company, for goods furnished to that company. It was con- 
tended at the trial that the secretary, or a director of the company, 
under the provisions of the private Act (4 & 5 Yict. c. 89), should 
have been sued, and not the defendant, as a shareholder ; the 5th 
section enacting that in all actions against the company *' it shall 
be sufficient to state the name of the secretary, or some one of the 
directors," as the nominal defendant (y). On referring, however, 
to the 17th section of that Act, that section provides, *' that in 
case any action, suit, or other proceeding, in respect of any de- 
mand against the company, «AaZ/ be instituted or prosecuted ayainst 
any shareholder, or former shareholder, of the company, in any 



certain trastees therein named for the 
payment of calls, in which it was held 
that the words of the prirate Act were 
sofficientlj large to authorize such a 
suit by the secretary against a share- 
holder, and that the action was rightly 
brought in the name of the secretary, 
and not in the names of the trustees. 

(/) 5 M. & Gr. 415 ; S. C, Sco. 
N. R. 327. 

(ff) The 5th sect, provides as fol- 
ows : — '' That in all actions, suits, and 
other legal proceedings other than pro- 
ceedings of a criminal nature, &c., to 
be thereafter Instituted or prosecuted 
by or on behalf of the said company, 
either alone or jointly with any other 
necessary parties, t / MhaU be nfficietU 



to state and to proceed in the name of 
the secretary, or one of the directois 
for the time being of the company, as 
the nominal plaintiff representing the 
company in such proceedings ; and that 
in all actions, suits, and other legal 
proceedings to be thereafter instituted 
or prosecuted against the oompaoy, 
either alone or jointly with any other 
necessary parties, it shail be n^cient 
to state the name of the secretary, or 
some one of the directors ; or, where 
there shall be no secretary or director, 
then the name of some one of the 
shareholders for the time being of the 
company, as the nominal defendant re- 
presenting the company in such pro- 
ceedings." 
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other manner than under the powers and authorities hereinbefore 
given ; and in case such shareholder shall, bj virtue of anj judg- 
ment or decree in such action, suit, or other proceeding, or under 
any execution to be issued in respect thereof, or otherwise, pay 
any sum of money, damages, costs, or expenses, he shall in respect 
of such last-mentioned payment, be entitled to aU such indem- 
nities, rights, powers, and remedies in aU respects for reimbursing 
himself, or for enforcing contribution, according as the case may 
be, in respect of all moneys, damages, costs, or expenses so paid 
bj him as aforesaid, as are hereinbefore given in cases where exe- 
cution shall have issued upon any judgment or decree obtained in 
any action, suit, or other proceeding, instituted or prosecuted 
under the powers given by this Act." Thus clearly contemplating 
and providing for the case where an individual shareholder should 
be sued for any debt due by the company (A). And Tindal, C. J., 
in delivering judgment, says, *' The 5th section (t) does not state 
that in actions against the company parties shall sue, but only 
that ' it shall be sufficient to state,' &c., evidently showing that 
the clause was merely meant to confer a power or privilege, but 
not to impose an obligation." " On referring to the 12th and 
17 th sections, it clearly appears that the right of third parties to 
9ue individual members of the company, is distinctly reserved; for 
both of these clauses contemplate that the case may occur of 
actions being brought against individual shareholders." 

So, in the case of Blewitt v. Gordon (k), which was an action 
brought against the defendant as a shareholder of the Monmouth- 
sbire Iron and Coal Company, the 1st section of the private Act 
of which company enacts that '' all actions, suits, and other pro- 
ceedings to be commenced, instituted, or prosecuted against the 
eaid company shall and lawfklly may be commenced, instituted, 
and prosecuted against the secretary for the time being, or against 
any one of the elected directors for the time being, of the said 
company, as the nominal defendant, respondent, or defender in 
such last-mentioned actions, suits, or proceedings, for or on behah 
of the said company;" it was contended that the words *' shall" 
and "lawfully may" did not deprive the plaintiff of his common- 
law right to sue any one of the partners in the partnership which 
had become indebted to him. Coleridge, J., in delivering judg- 
ment, (referring to the preamble and first section of the Act above 

(A) See now as to this 11 & 12 Vict. {k) 1 Dowl. N. S. 815; and see 

c. 45, 8. 5. ante, p. 118, n. 

(i) See the case, antet p. 148. 
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quoted), said, '* If I stood here alone, and considering the words of 
the preamble merely, I must hold that thU was a provision in 
favour of the public against the company y in order to remove the 
necessity of being compelled to sue all the individual members, 
and then the enacting clause carries out that intention.*' His Lord- 
ship, having referred to sects. 27, 10, and 4 (/), quoting the last 
section, said, '^ Here is a provision that a proprietor^ being sued, 
may plead a former recovery for the same demand in answer to 
an action or suit brought against Am.*' 

These cases cannot be considered as at all running counter to 
the principle laid down in Steward v. Greaves (m) and Chapman v. 
Milvain(n), but must be viewed as depending upon particular 
enactments. The last-cited cases indeed affirm the principle, " that 
whenever a company may sue or be sued by their public officer, 
the public officer must be plaintiff or defendant, and that resort to 
the shareholders must be had afterwards by writ of scire facias. 

In a judgment obtained on a warrant of attorney, by the trus- 
tees of the London and Westminster Bank, given by the public 
•gainst a officer of the Southern District Bank, on which a scire facias was 

pnblio 

officer under issued aerainst several shareholders, the Court of Queen's Bench, 

• warrant of ... 

attorney, on motion, directed an issue to try whether a partnership, called 
afterwards the Southem District Banking Company, was ever constituted, 
ime a tcire whether the defendants were partners in the company, and if so 
jod^^t. ^ whether they were indebted to the plaintiffs, and in what sum ; 
onTmotton &nd in the trial of such an issue it was held that the defendants 
^Mueto could not object that some parties on the record were members of 



Where 
Jndffinent 
bas Deen 
signed 



an 

try such 
matters as 
might have 
been raised 
by plea to 
the action. 



both companies (p), 

(0 Sect. 27 provides, that nothing 
therein contained thoold be deemed or 
confltmed to inoorporate the company, 
or to reliere or discharge any of the 
proprietors from any responsibility, 
duty, obligation, or contract what- 
soever. 

Sect. 10 provides, that if any pro- 
prietor is sned in respect of a debt doe 
from the company " in any other man- 
ner than nnder the powers and antho- 
rities for suing and being sned herein- 
before given/' such proprietor should 
have power of enforcing contribution 
from the other proprietors for all da- 
mages and costs he has been compelled 
to pay. 

Sect. 4 enacts, ** that no person 



having any demand against the com- 
pany shall bring more than one action 
or soit in respect of such demand ; and 
in case the merits in respect of any 
such demand shall have been finally 
determined in any action or suit, then 
the proceedings in such previous aetion 
or suit may be pleaded in bar of any 
such other or subsequent action or soit 
which may be commenced or instituted 
in respect of the same demand against 
the secretary, or against any other di- 
rector or proprietor, of the said com- 
pany." 

(m) 10 M. & W. 711 ; on/e.p. 118. 

(n) 1 L. M. & P. 209 ; m/e, p. 
119. 

(o) Botanquet and others v. ¥Focd- 
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If the judgment upon which & scire facias issaea be void for any '^^^'^^^ 
irregularity, the scire facias founded upon it is a nullity. In when. 
Bosanquei y. Graham (p), in which a warrant of attorney had been 
given by the defendant, as one of the public offieen of the South- 
em District Banking Company, to the plaintiff ^' to enter up judg- 
ment as of the preceding Hilary term, next Easter term, or any 
other subsequent term," and judgment was signed ''as of Hilary 
term" in the vacation following, and the writ of scire facias 
against the defendant was tested in vacation ; it was held that the 
scire facias was void, being tested in vacation (9). 

In the case of some companies, the shareholders are exempt from 
personal liability by the private statutes under which they are 
formed, the plamtiff's only remedy being against the property of 
the company. Such cases, however, do not properly come within 
the purview of the present work, the writ of scire facias being in- 
applicable (r). 

In a scire facias on a judgment recovered against the secre* 
tary of the Indian Steam Ship Company, to have execution on the 
judgment against a shareholder, it was held that the onus lies 
on the plaintiff to show that he is, or was, within three years of 
the judgment obtained, such a shareholder, according to which- 
ever class of shareholders he is charged in the declaration to 
belong («). 

In companies under the operation of the statutes 7 & 8 Vict, f^jj^**** 
c. 110 (Jt) and c. 118 (v), no suggestion or scire facias is necessary Sanboider 
in order to have execution against a shareholder on a judgment stoek 00m- 
obtained against the company, but execution may be issued by neoeeaarf. 
leave of the Court, or a judge of the Court in which the judgment ^ ^' 



fbrd and oiherg, 5 Q. B. 310 ; and see 
sUt. 1 & 2 Viet. c. 96» s. 1 (oontinned 
by subsequent statutes, and made per- 
petual bj stat. 5 & 6 Vict. c. 85), 
which enacts that actions by or against 
• banking co-partnership may be 
brought by or against the public offi- 
cer of such co-partnership in the name 
of such public offioer, bj or against any 
member of such co-partnership, as if 
he were a stranger. See also Boiun- 
quet ▼. Graham, 7 Jur. 831. 

(p) 7 Jur. 831. 

(9) See also the case of Cobbold v. 
Chihfer, 1 Dowl. N. 8. 727, as to 
signing judgment "as of " a U^rm iu 



Tacation; and Rayment t. Smith, 7 
Jur. 674 ; JarvU ▼. Simth^ 13 M. fii 
W. 152- 

(r) Harriton ▼. Ttrnmim, 4 M. & W. 
510; 5. C, 7 Dowl. 28; Carpe t. 
Glyn, 3 B. & Ad. 801 ; and see the 
cases in Chit. Arch. Prac. 8th ed. 
1042. 

(«) Scott ▼. Berkeley t 3 Com. Bench, 
937, per Williams, J. ; The Governor 
and Company of the Bank of Scotland 
▼. Fenwick, 17 L. J., N. S., Ezcb.92; 
ante, p. 140 ; and see ante, p. 136. 

(0 Sect. 68. 

(ti) Sect. 13. 
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was obtained, upon motion or a summons for a rule to show cause 
after ten days' notice to the shareholder (x). 
Ezeontion Where, however, a plaintiff obtained judgment against a joint- 
iMae stock company, and, being unable to obtain satisfaction of his 

%u«hoider judgment against the property of the company, gave notice to a 
■tock^com- shareholder that application would be made to the court or a judge 
^ITs ^ot*^ for leaye to issue execution against him on the judgment, a sum- 
moiioo!'^ mons was taken out and dismissed before a judge at chambers ; 
dajvnotioe ^^^ ^^ application being made to the Court by the plaintiff, with- 
given. Q^^ fresh notice being given to the shareholder of such intended 
application, it was held that the notice of application was ex- 
hausted by the summons (y) ; Wilde, C. J., in delivering the judg- 
ment of the Court, saying, " The legislature had thought fit to 
enact that before application is made to issue execution on final 
process against a person who was not primarily liable thereto, 
such person should have ten days' notice, and had given the appli- 
cant power to go to the Court or before a judge. This notice 
informs a party that an application for leave to issue execution 
will be made to the Court or a judge ; and, accordingly, a sum- 
mons was issued, the parties attended before a judge at chambers, 
and he dismissed the summons. Now, this came before the Court 
as an original application, but there was no notice to support it ; 
for the only notice given had been acted on, and its efficacy was 
exhausted after an application was made.'' 
•affld'nt*"' ^ *^® application to the Court be renewed upon fi^sh notice, 
•ppi^oatioD after being once dismissed on the ground of the insufficiency of 
newed. the notice, the Court will not refuse again to hear it on the 
ground that it is res judicata, because the substantial question 
whether or no the defendant be a shareholder has not been dis- 
cussed ; otherwise the Court would not suffer the matter to be 
re-opened {-?). 

It has been held under this statute that the 68th section, 
which empowers the Court, or a judge at chambers, to order 
execution to issue against a shareholder of a registered joint- 
stock company, without suggestion or scire facias, in actions ^ at 
the suit of shareholders," applies to the 66th and 67th sections of 
the Act, which have reference to executions on judgments in 
actions at the suit of creditors and other persons, as well as share- 

(x) See ante^ a« to this, book i. ch. Cdn^Miny, 17 L. J., N. B., C. P. 305. 

▼ii. p. 90; and «ee ante, tb. p. 92; (z) Ibid.\ 6 Com. B. 190; S. C, 

and see Wordsworth on Joint-stock 6 Com. B. 554 ; Dodgwn t. Scott, 2 

Companies, 5th ed. pp. 158, 174. Exch. 457 ; and see ante, p. 137. 

(y) Corder ▼. Universal Gas Light 
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holders (a). But, in order to obtain leave to issue such execution, 
the creditor must, under the 66th section, use due diligence to 
obtain satisfaction from the assets of the company ; therefore, 
vhere the affairs of the company are being wound up under the 
11th and 12th Yict. c. 45, the creditor must, in the first instance, 
prove his debt before the Master (5). 

" The Joint-stock Companies "Winding-up Act, 1848," recently 
passed, (the 11 & 12 Yict. c. 45,) after pointing out how the affairs Effect of 
of a joint-stock company may be wound up, or a fiat in bankruptcy Compi 
be issued against it (sect. 5), on the petition of any '' contributor" Act. 
(shareholder), or on a resolution of the members of the company 
that it is unable to meet its engagements, &c. ; and after pro- 
viding that the Master in Chancery to whom the matter may be 
referred may appoint an official manager of such company (sect. 
22), in whom all the estates, effects, credits, and powers of the 
company are to vest on his appointment (sect. 29), and in whose 
name such dissolved companies are to sue and be sued (sect. 50), 
proceeds to enact, in sect. 56, that orders and decrees in a Court 
of Equity, against the official manager, may be enforced and exe- 
cuted against the company and every shareholder, upon an order 
for that purpose obtained^ upon motion to be made ex parte in 
open court. And in sect. 57, " that all judgments which shall be 
entered up in any action at law, against the official manager of any 
such company, shall have the like effect and operation upon and 
against the property of such company, and upon and against the 
persona and property of the contributories thereof, and shall be 
enforced in like manner as if such judgments had been entered up 
against such company, or against any person duly authorized to 
be sued on behalf of the same." 

The effect of the 73rd section, it has been held (b), is, that all 
persons in the situation of creditors are in the first instance to 
prove their debts before a Master in Chancery, who has power to en- 
force payment from each individual liable to contribute, and thus 
provide a fiind for the partnership debts. The creditors, having 
proved their debts, are entitled to be paid. That mode of obtain- 
ing satisfaction for their debts is substituted by the 11 & 12 
Vict. c. 45, for the remedy given by the former Act ; but if it 
should turn out to be abortive, the Court of Exchequer will in its 
discretion allow an unpaid creditor to issue execution against the 
persons liable to contribute. In the mean time, by the true con- 
struction of the 11 & 12 Vict., so long as there is a reasonable 

(fl) Peart ▼, The Universal Salvage (*) Thompeon ▼. The Universal Sal- 

Cimpanyt 6 D. & L. 322. vage Company, 3 Excb. R. 310. 
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prospect of obtaining payment by proving the debt under tko 
provisions of that Act, it is the duty of the Court to preyent indi- 
vidual creditors from having execution against the Bhaieholdeni of 
a company (c). 
Bammaiy. Briefly, then, to sum up the decisions respecting the mode q£ 
issuing execution against the shareholders of public companies 
established prior to the stats. 7 & 8 Vict. c. 110 and c. 113, such, 
shareholders are divided under the Banking Act, and generally 
under other Acts for establishing public companies, into two 
classes — ^those primarily and those secondarily liable (d) to the 
judgment. A scire /aeiaa is the only mode of proceeding against 
any shareholders (e) on the judgment against a banking co-part- 
nership, which must be obtained first against the public officer (/), 
and not against individual shareholders. Against those members 
of banking co-partnerships who are primarily liable, •'. «., againjsrt 
those who are members " for the time being," or, when the writ 
issues, the writ of scire facias on the judgment may issue at 
once (^), without the leave of the Court (A). Against those who 
are secondarily liable, the leave of the Court, after reasonable notice 
to the person to be charged is required before the scire facias can. 
be issued (t) ; and such leave will only.be granted on a primd facie 
case being made out to satisfy the Court that a bond fide and con- 
tinuous (Jc) attempt has been made to recover the debt against 
the existing shareholders (Q, though it is not necessary to show- 
to the Court that steps have been taken against all the existing 
shareholders (m). The scire facias must issue in the first instance 
against any member or members " for the time being," t. e., when 
the writ issues (n) ; and concurrent writs against any number of 
such members may issue (o). If a scire faci€ts be allowed by the 
Court to issue against those secondarily liable, they are not con- 
cluded thereby, but may plead to it that all steps have not been 
taken against those primarily liable (j»). But no defence can be 
pleaded to a scire facias which could have been pleaded to the 

(c) T^omptofi ▼. Th€ Vhweraai Sal- Jur. 219» ante). 

vage Company , 3 Ezch. 318, per (t) See mite^ p. 123. 

Parke, B. {k) The Bank qfEngkmdr.Joknton, 

(d) See ante, p. 121. 3 Exch. p. 598 ; 6 D. & L. 458, S. C. 
(«) See ante, p. 113. (Q See anie, pp. 124, 135. 

(/) See ante, p. 118. (m) See anie, p. 124. 

(ff) See ante, p. 115. (n) See ante, p. 126. 

(A) In some other cases it issues on (o) Ante, p. 130. 

motion, and the role is absolute in the (p) See ante, p. 136. 
first instance (Johnton v. Brettel, 7 
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original action (7). A person once shown to be a member of a 

co-partnership will be presumed to continue such till the contrary 

be sbown (r) ; and his liability will continue till he can show that 

be bas ceased to be a member of the co-partnership for three 

years («). If the nominal defendant collusively and fraudulently 

suffer judgment by default, the shareholders should apply to the 

Court to set aside the judgment and the proceedings thereon (t). 

The omission to obtain the leave of the Court to issue a scire 

facias when required is an irregularity merely to be taken adyan- 

tage of in due time, and which may be waived by pleading (u). 

A public officer cannot plead his own personal bankruptcy in bar of 

an action against the company (x). If judgment has been signed 

against a public officer on a warrant of attorney, the Court, on the 

application of shareholders, will direct an issue to try matters 

that might have been pleaded to the action (y). If the judgment 

upon which the scire facias issues be void for any irregularity, the 

scire facias is a nullity (z). 

For forms, and references to the forms, of writs and declarations 
in scire facias in these cases^ ^epost. Appendix. 



(q) Ante, pp. 142, 145. (tf) Ante, p. 144. 

(r) Ante, pp. 137, 140. (x) Ante, p. 119. 

(«) Ante, p. 139. (y) Ante, p. 150. 

(0 Ante, p. 142. (i) Ante, p. 151. 
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CHAPTER III. 

SCIRE FACIAS ON THE MARRIAGE OF FEME PLAINTIFF 

OR DEFENDANT. 



Of the Sushand^s Rights to the 
Wlfe*8 Chases in Action, p. 156. 

-Fbr the Itecovery of Debts due to 
the wye before Ckwerture, p. 166, 

(y the Wye^s continuing Interest 
therein in Case qf the Husband's 
Death before Execution, p. 157. 

Scire Facias for the Wife as Sur- 
vivor on Judgment by Husband 
and W\fe, p. 157. 

JFor the Recovery of Debts accru- 
ing to the Wife after Coverture, 
p. 157. 

Scire Facias for the Husband as 
Survivor, p. 157. 

For the Recovery qf Debts due by 
the wye before Covertwre,'^. 158. 



When Action commenced by or 
against the W\fe dum sola. Scire 
Facias not necessary, p. 159. 

Of the Writ ^ Scire Facias where 
a Judgment hcu been obtained by 
or against a Feme Sole before 
Coverture, p. 160. 

Where Judgment obtained by the 
Wife, p. 160. 

Where Judgment obtained againgi 
the wye, p. 160. 

Effect o/*Scire Facias by or agcuns^ 
Husband and Wye on Judgment 
recovered by or against the W\fe 
whilst sole, p. 161. 

Hie Venue of the Marriage need 
not be alleged, p. 162. 



Of the 
husband*s 
riffhtfl to the 
wife's chosee 
in Action. 



For. of the 
recovery of 
debt8 due 
to the wife 
b^are co- 
verture, 
husband 
and wife 
most Join. 



Mabbiaoe is a qualified gift to the husband of his wife's choses 
in action, upon condition that he reduce them into possesaion 
during its continuance ; for if he happen to die before his wife, 
without having reduced her chases in action into possession, she, 
and not his personal representatives, wiU be entitled to them (a). 
For debts due to the wife, and for aU causes of action accruing 
to her before coverture, the husband must join in the action (6) ; 
otherwise the defendant may plead the coverture of the wife in 
abatement (c), and since the husband cannot disagree to his wife's 
interest in her choses in action accruing before marriage, and he has 
only a qualified right to them bj reducing them into possession 



(a) Roper on Hasband and Wife, 
2nd ed. toL 1, p. 204 ; M'NeUage v. 
HoUoway, 1 B. & Al. 218 ; Co. Litt. 
351. b.; Com. Dig. Baron and Feme, 
£,3. 



{h) Bac. Abr. tit. Baron and Feme, 
K, 732. 

(c) Com. Dig. tit Pleader 2 A, 1. 
The marriage of a feme sole, plaintiff, 
pending the suit, does not actually 
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during her life he is enahled alone to maintain an action for such 
property without making his wife a party (d). 

If the hiishand should die, and the wife continue the suit, the 
money when recovered would be her own, and would not be assets 
to the executor of the husband (e). And if the husband should 
die after judgment and before execution sued out, the judgment 
would survive to her, and she would be entitled to a scire facias 
upon such judgment (/) to have execution upon it. 

But for debts accruing to the wife during the marriage, the 
husband may proceed to recover them in his own name, because 
the right of action accrued after marriage, and the husband can 
then disagree to his wife's interest, and make his own absolute ; 
an intention to do which he manifests by bringing the action in 
his own name when it might have been commenced in the names 
of both (^). In such a case, if the husband should die after 
judgment, his representatives, and not the wife, would be entitled 
to the benefit of it ; the nature of the debt being altered by the 
judgment (A). 

So, if husband and wife obtain judgment for the proper debt 
of the wife, and afterwards the wife die before execution, the 



Of the wife's 
continuing 
interest 
therein in 
case of 
the hus- 
band's 
death before 
execution. 

Scire JbcioM 
for the wife 
as survivor 
on Judf;- 
ment by 
husband 
and wife. 

For re- 
covery of 
debts ao* 
cruing to 
wife after 
coverture, 
husband 
may sue 
alone. 



Scire faciaa 
for the hus- 
band as 
survivor. 



abate it, bat merely renders it abate- 
able ; Bro. Abr. Brief, pi. 232 ; Lee t. 
MaddoXt 1 Leon. 168 ; and therefore 
the defendant most plead it if he would 
take adTantage of it ; Morgan ▼. Pain' 
tert 6 T. R. 265 ; HoUu t. Freer, 5 
Dowl. 47 ; 2 Arch. Prac. 410 ; and see 
MUner ▼. Milnet, 3 T. R. 631. Per 
Liord Kenyon, C. J. : " It is extremely 
clear, on the one hand, that the marriage 
ghres to the hnsband all the personal 
estate which the wife has in possession : 
it is also clear, on the other hand, that 
where a choee m action of the wife is 
to be redooed into possession, and it 
ia necessary to bring an action for that 
purpose, it must be brought in the 
names of the husband and wife." And 
■ee CamdeU v. Shaw, 4 T. R. 361, and 
Beard t. Webb, in error, 2 B. & P. 
93, in which the authorities are col- 
lected. The reasons of this rule of law 
seem to be, because a married woman 
cannot appoint an attorney, and be- 
cause the husband might release the 
debt if he thought fit." The husband 



must therefore be joined, as the phrase 
is " for conformity." 

{d) Roper on Husband and Wife, 
Tol. i. p. 214, 2nd ed. ; Hardy t. Ro- 
bifuon, 1 Keb. 440 ; TireU w. Bennett, 
2 Keb. 89 ; Noy, 70 ; Milner ▼. MUnee, 
3T. R.627; Rumaey ▼. Geo, 1 M. & S. 
176. 

{e) Anon, 12 Mod. 346. 

(/) Roper on Husband and Wife, 
Tol. i. p. 212 ; Oglander v. Boston, i 
Vem. 396; 2 Ves. 677; 12 Mod. 
346 ; 3 Lev. 403 ; Noy, 70. So, costs 
ordered by rule of Court to be paid to 
the husband and wife were held to 
survive to her ; Tilt v. Bartlett, Hanm. 
104. 

{g) Roper on Husband and Wife, 
2nd ed. vol. i. p. 213 ; HUUard ▼. 
Hambridge, Aleyn, 36 ; Owen, 82 ; 2 
Mod. 217; 1 Stra. 230; Cro. Jac. 
399; Ankeretein v. Clarke, 4 T. R. 
616 ; PhiHeikirk ▼. Pluckwell, 2 M. & S. 
393. 

(A) Roper on Husband and Wife, 
vol. i. p. 212, 2nd ed. 
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Fortb«r«- 
ooTeiyof 
debts due 
by the wife 
before CO- 
vertare, 
husband 
inust be 
Joined. 



husband alone may have a scire facias without taking out admi- 
nistration (t), for bj the judgment the nature of the debt ia 
altered, and it is become a debt due to the husband (^). But if 
husband and wife obtain judgment for a debt due to the wife as 
executrix, and then the wife die before execution, the husband 
cannot have a scire facias upon the judgment, because it is a debt 
due to the wife en autre droit, and the right to have execution 
remains to him who takes out administration to the wife : and if 
the jiusband takes out administration to his wife, he has no 
interest in the debt; for although the husband is party to the 
judgment, yet he has no property in the debt, and he who ought 
to have the seire facias must have privity and property in the 
debt in order to have execution (T). 

With respect to debts due by the wife whilst single, and which 
remained due at the time of the marriage, the husband is liable, 
and it is but reasonable that the law, which by the marriage 
gives to the husband all his wife's personal estate in possession, 
and the power of recovering or disposing of all her personal pro- 
perty in action or in contingency that by possibility may fall into 
possession during the coverture, should make the husband liable 
for his wife's debts owing at the period of the marriage. This 
liability, however, as it originates with the marriage, ceases with 
it ; so that, if the debts be not recovered during its continuance, 
the husband will be discharged if he survive the wife (in). 

And for debts due by the wife, and for all actions for which the 
wife stood attached at the time of the coverture, the action must 
be joint against them both ; for, if she alone were sued, it might 
be the means of making the husband's property liable without 
giving him an opportunity of defending himself (n). 

And if the wife should die after judgment and befoi^ execution, 
the husband having been joined as a defendant will continue 
charged ; because, as has been already stated, by the judgment, 



(t) 2 Tidd'8 Prec. 8th ed. 1167; 
Gabriel Milet' ea$e, I Mod. 179 ; Cora. 
Dig. tit. Pleader, 3 L, 7 ; Butler ▼. 
DeltfOro, Eliz. 844; Beamtmdr.Lonff, 
Cro. Car. 208 ; Obrian ▼. lUm, 3 Mod. 
189 ; Eyret v. Cmoard^ I Sid. 337. 

(k) But Bee Bond v. Shmmone, 3 
Atk. 21 ; and tee 2 y. Wms. Saand. 
72 m, n. 

(i) 2 Tidd's Prac. 8th ed. 1167; 
Beanumd t. Umg, Cro. Car. 208, 227 ; 
lb. Anon. 464 ; 2 V.Wns. Saand. 72 m ; 



notes to UnderhiU ▼. Deverewc; Roper 
on Hoflband and Wife, vol. ii. p. 73 ; 
2nd ad. voL i. p. 190. 

(m) 2 Roper on Hnsband and Wife, 
p. 73, 2nd ed. ; RoU. Abr. 351. And 
if tlie husband die before the debt is 
recovered, the wife surviving b liable ; 
Woodman v. Ckopnum, 1 Camp. 189. 

(n) fiac. Abr. tit. Baron and Pemei 
L» p. 734 ; and the cOTerture may be 
pleaded in abatement, Com. Dig. lit. 
Pleader, 2 A, 1. 
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the nature of the debt is altered, and from that time it becomes 
his own debt (o). 

But, if an action have been commenced by or against the wife '"'?«« 
dum sola J the defendant in the former case should plead the fenced hj 
coverture m abatement ; or, if the coverture take place after plea, t^« ^^ 
and before the trial, the defendant should plead it puis darrein »cirtfaciaB 
eontintianee, otherwise the action may proceed to final judgment, wry?*^* 
and the wife may sue out execution without making her husband 
a party to the record by scire facias (p) ; and, in the latter case, 
the plaintiff may proceed to judgment and execution against the 
wife without joining the husband by scire facias, and a capias ad 
satisfaciendum against her following the judgment is regular, 
though the plaintiff had notice of the marriage before (q). So, in 
ejectment against a feme sole who married before trial, and after- 
wards verdict and judgment were given against her by her original 
name, the Court of King's Bench held that it was regular to 
issue an habere facias possessionem and fieri facias against her by 
the same name, though ihe fieri facias was inoperative, her money 



(o) Obrian ▼. Ram, 8 Mod. 186; 
Eyre9 t. Coward, Sid. 337 ; TreviUtm 
▼. Lawrence^ 2 Ld. Raym. 1050 ; Ro* 
per on Husband and Wife, toI. ii. p. 
75. 

(p) Morgan ▼. Pamter^ 6 T. R. 
265 ; Mary Walker t. GoUing, 11 M. 
«c W. 78 ; S. C, 2 DowL N. S. 776. 
Per Parke, B. : '* Soppose you had 
known of the marriage before plea 
pleaded, then certainly yon must have 
pleaded it in abatement, and there 
would be no occaaon for a Mcirtfaeiat, 
So, alao) if the marriage take plaee before 
the trial, the defendant shonld plead it 
puU darrein continuance.** And in 
delivering judgment in the above case, 
the same learned judge is reported to 
have flaki, '* The form of the ecire 
faeioi in the case of husband and wife, 
as given by Mr. Tldd, after redting 
that the wife has obtained judgment, 
states that eftenoardt she intermar- 
ried; that wovld seem to show that 
the scire facitu is necessary only when 
the marriage takes phu:e after judg- 
ment. Where it takes place belbre the 
judgment, I think the objection ought 



to be taken by plea." The objection 
was that the husband had not been 
made a party to the record by ecire 
facias, on which ground a rale was 
obtained to set aside the fieri facias 
and all subsequent proceedings in the 
cause. If the coverture be denied al- 
together, the defendant has a right to 
traverse it by a plea in bar; Chantler 
and Wife v. Lindsay, 16 M. & W. 82. 
{q)2 Tidd's Prac. 8th ed. 1166; 
Cooper V. Hunekin, 4 East, 520. Per 
EUenborottgh, C. J. : " The execution 
must follow the nature of the judg* 
ment. Whether the husband can 
bring error or not is another question. 
But the judgment here being against 
the feme only, the execution can only 
be against her. If the plaintiff had 
meant to implicate the husband in the 
consequences he must have first made 
him a party by joining him in a scire 
fseiasJ'* And see LarMn ▼. MarskaU 
et Uxor, 1 L. M. & P. 186 ; Beans 
T. Chester, 2 M. & W. 847; Beynon 
T. Jones, 15 M. & W. 566 ; Newton v. 
Boodle, 9 Q. B. 948. 
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and chattels in possession being vested in the husband by her 
marriage (r). So, where a feme sole married before declaration, 
and the plaintiff notwithstanding proceeded to final judgment 
against her and took her in execution, the Court refused to dis- 
charge her, it not having been sworn that she had no separate 
property (s) ; and the husband must be left to his writ of error. 
But, if a feme sole give a warrant of attorney, it seems her mar- 
riage afterwards before judgment is entered up, will be a revoca- 
tion of it, because it is a charge on the husband ; otherwise it is 
if the warrant of attorney be given to a feme sole who afterwards 
marries, because it is for the husband's advantage {f). 
Scire fadoM y^Q HOW come to the class of cases where a judgment has been 

where » , . 

Judgment obtained by or against a feme sole who afterwards marries, and in 
tained by or which it is sought by the husband to have execution of the judg- 
ment, or by the wife's creditor to have execution against him for 
the judgment recovered against the wife. In these cases the 
principle laid down in Pennoyer v. Brace (m), and already ex- 
plained (a?), that " where a new person is either to be better or 
worse by the execution there must be a scire facias, because he is 
a stranger, to make him party to the judgment " becomes appli- 
cable, and a scire facias is on that account necessary. 

Thus, if a feme sole obtain judgment and she afterwards many 
p -^ /-\ before execution, there must be a scire facias for husband and wife 

^' **•• -^^ ^ " '• *A^« in order to execute the judgment (y). On this principle it was 

held, in the case of Wortley v. Rayner (z), that the husband could 
not have execution for the costs on a plea of coverture found for 
his wife, sued as a feme sole, without a scire facias ; it being a 
maxim that a person not a party to the record cannot be bene- 
fited nor charged by the process without a scire facias, though the ' 
wife might have had process in her own name, because the plain- 
tiff having declared against her as sole he was concluded from 
Judgment denying it. So, if final judgment be given against 9k feme sole and 



agalnita 
femeMle 
before co- 
verture. 



Jndsment 
by tne wife. 



(r) 2Tidd'8 Prac. 8th ed. 1166; 3 
M. & Sel. 557, Voe ▼. Butcher, 

{8) Ewau V. Chester, 6 Dowl. 140. 
Where jadgment has been obtamed 
against hnsband and wifsi the wife may 
be taken in execution where she has 
separate property ; see as to this ChaUt 
▼. Deacon and Wife, 6 J. B. Moo. 128; 
Sparieg ▼. BeU, 8 B. & C. 1 ; Lock- 
wood and another ▼. Salter and Wtfe, 5 
B. & Ad. 303 ; Hood et Uxor ▼. Afa- 



thewi, 2 Dowl. 149 ; Reg. ▼. Johnston, 
5 Q. B. 335 ; Ferguson ▼. Clayworth 
et Uxor, 6 Q. B. 269. 

(0 Anm, 1 Salk. 117. 

(«) 1 Salk. 319, 320 ; 1 Ld. Raym. 
245 ; 2 Ld. Raym. 768. 

{x) Ante, book ii. ch. i. 

(y) 2 Tidd's Prac. 8th ed. 1166; 
Aggassis ▼. Palmer, 6 Scott, N. R. 603 ; 
1 D. & L. 18, s, a 

(z) I Doug. 637. 
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«he marry before execution, there should regularly be a scire facias wiMi th« 
to revive it against her and her husband (a) in order to charge 
the hasband (5) ; for otherwise, if the wife die before the suing 
out of execution, the husband will be discharged fi*oni the de- 
mand (c). If execution be taken out on the judgment without 
making the husband a party by scire facias in order to charge 
him, it must follow the judgment and be against the wife 
alone {d) ; and the capias shall be awarded against her only, and 
not against her husband (e). 

In the case of Woody er v. Gresham(f) it was held, that if^y^J?2J« 
execution be awarded to the husband and wife on a judgment J^^^g^ 
obtained by the wife dum sola for her own proper debt, the bus- hasband 
band alone may have a scire facias after his wife's death (a) ; for Jodi^ment 

recovered bT 

although the award of execution does not alter the nature of the or agaraat 

^° the wife 

debt, yet it alters the property and vests it in the husband jointly whilst sole, 
with his wife, and the debt survives (A). And, in like manner, if • 

judgment be obtained against a feme sole and she marry, and then 
the plaintiff sue out a scire facias against husband and wife and 
have judgment quod habeat executionem against both, and after a 
year and a day the wife die, the plaintiff may sue out b, scire facias, 
and have execution against the husband (t). 

But if the husband has not been made party to the judgment 
by scire facias in the lifetime of the wife, he cannot after her 
death issue a scire facias on the judgment (under 8 & 9 Will. III. 
c. 11, 8. 8) to have execution of arrears of an annuity due in her 
right. Not having been made a party to the record, he can only 
recover the debt as administrator to his wife (k). 



(a) 2 Tidd's Prac. 8th ed. 1166. 

(b) Cooper t. Hunehm, 4 East, 520. 
"Because the ezecation mast follow 
the judgment.*' 

(e) 2 Roper on Husband and Wife, 
2Qd ed. 73. 

(d) Cooper ▼. Hunehin, 4 East, 521 ; 
Thorpe ▼. Carotine Arglea, 1 D. & L. 
831 ; 3 Bla. Com. 414 ; Doyley ▼. 
Wkiie, Cro. Jac. 323 ; Moo. 704 ; Cro. 
Car. 513; WWcwm ▼. WhethenU, 3 
B. H P. 220; Kmg and W\fe y. /otie«, 
2 8t». 811, and see note (^), aiUe^ p. 
159. 

(e) 3 Bla. Com. 414. 

(/) 1 Salk. 116; Carth. 415; 
Comb. 455 ; Sldn. 682, S, C. ; Bac. 



Abr. tit. Scire Facias, C, 6. 

(^) Where the debt recovered was 
personalty, a scire/acias on the death 
of the wife would seem not to be re- 
quired, according to the cases, as the 
hnsband would be entitled to execution 
by surviYorship. See Gabriel Nule*$ 
tsuef 1 Mod. 178 ;' Obrian ▼. Ram, 3 
Mod. 189 ; 2 V. Wms. Saund. 72 /, 
n. 

(A) See 2 Roper on Husband and 
Wife, 2nd ed. 212. 

(0 2 Tidd. Prac. 1167, 8th ed. ; 
Obrian y. Ram, 3 Mod. 186 ; Carth. 
30; Comb. 103, 5. C; 1 Salk. 116. 

{k) Bett9fAdfnini»trator,y,Kemptonf 
2 B. & Ad. 273. 

M 
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?«J*""*- ^^ * scire facias by baron and feme, upon a judgment reooYered 
riageneed by the feme dum sola, the plaintiffs should state their marriage, 
aUeged. though they need not allege it with a venue, that being only matter 
of surmise to which no venue is necessary (/)• 
See references to the forms, post. Append, (m). 



(0 2 Tidd's Pnc. 2nd ed. p. 1167 ; 
Sktke T. A9tria, 2 Stra. 775 ; 2 Ld« 
Raym. 1504, S. C; 1 Barnard. K. B. 
16; 2 H. Bla. 145; Neal and others 



▼. Garay and another, 7 T. R. 243. 
(m) 8«e Chitty'fl Forms, eth ed. p. 

478. 



Ch. IV.] 
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CHAPTER IV. 

SCIRE FACIAS IN CASES OP BANKRUPTCY OR INSOLVENCY. 



Effect of 6 Geo. IK c, 16, p. 163. 
1 4^ 2 WtlL IV. c. 66, 

p. 164. 
J^roffinons of ike Bankrupt Law 

Contolidation Act, 12 Sf 13 Vict, 

c. 106, #. 141, p. 164 
Scire Facias by Assignees on an 

Interlocutory Judgment^ p. 166. 
Ajssignees cannot make themselves 

Parties to the Record, till qfter 

Judgment, p. 166. 
Scire Faciafl to make Assigjiees 

Parties to the Record, where 

Judgment obtained by Bankrupt 

or in his Name, p. 167. 
Scire Facias by Assignees, to recover 

Money in Sheriff** Brands, levied 

on Judgment Debt qf Bankrupt, 

p. 167. 
Bankrupt a Trustee for his As- 



signees, p. 168, 
Scire Facias against Bankruptcy 

Commissioner, to enforce Ber- 

formance of Order of Court of 

Review, p. 168. 
Amendment of Scire Facias, p. 168. 
Costs on „ p. 168. 

Practice on „ p. 169. 

Effect of Provisions of Acts rela- 

ting to Insolvents, 1 Sf2 Vict. 

c. 110, p. 170. 

6 ^l* 6 Vict. c. 116, p. 171. 



7 <y 8 Vict. c. 96, p. 171. 

Practice as to Scire Facias inCases 

qf Bankruptcy and Insolvency, 

the same, p. 172. 
Scire Facias in Case of a Bankrupt 

Joint-stock CompaTiy, p. 172. 
No Scire Facias necessary against 
JutureEffectsqf Insolvent, p. 172. 



Ik treating of the writ of scire facias in cases of bankruptcy and 
insolvency, when required to have execution on a judgment 
obtained by a bankrupt or insolvent prior to his bankruptcy or 
insolvency, the right to have the fruits of which has vested in 
the bankrupt's or insolvent's assignees, it will be advisable to con- 
sider the various statutes affecting each separately. 

Formerly by the 6 Q-eo. IV. c. 16, s. 63, the commissioners of Effect of « 
bankruptcy were to assign to the assignees for the benefit of the ig. ' 
creditors of the bankrupt "all debts due or to be due to the 
bankrupt wherever the same might be found or known," which 
assignment vested the property, right, and interest in such debts 
in such assignees, and after such assignment neither the bank- 
rupt nor any person claimtug through or under him had power to 
recover, or to release, or discharge the same, and the assignees 
had the like remedy to recover the same in their own names as 

h2 
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Vesting of Banhnipfs Estate in Assignees. [Bk. II. 



1 ft 9 Will. 
4, 0. 66. 



ProTisions 
of the Bank- 
mpt Law 
ConaoUdi^ 
Uon Act, 

IS ft 13 
Yict. c. 106, 
8. 141. 



the bankrupt himself had before his bankraptcy. Bj the 1 & 2 
Will. lY. c. 56, 88. 25 and 26, there was a similar proyiaion, 
vesting all the personal and real estate and effects, present and 
future, of any person adjudged a bankrupt in the assignees of 
Buch bankrupt for the time being by virtue of their appoint- 
ment (a). And now by the Bankrupt Law Consolidation Act (6) 
it is enacted, " That when any person shall have been adjudged a 
bankrupt (e), all his personal estate {d), effects^ present and fitture^ 
wheresoever the same may be found or known, and all property 
which he may purchase, or which may revert, descend, be devised 
or bequeathed, or come to him, before he shall have obtained his 
certificate, and all debts due or to he due to him wheresoever the 
same may be found or known, and the property, right, and interest 
in such debts shall become absolutely vested in the assignees for the 
time being for the benefit of the creditors of the bankrupt by virtue 
of their appointment, and after such appointment neither the 
bankrupt nor any person claiming through or under him shall 
have power to recover the same, nor to make any release or 
discharge thereof; neither shall the same be attached as the debt 
of the bankrupt by any person according to the custom of the 
City of London or otherwise, but such assignees shall have like 
remedy to recover the same in their own names as the bankrupt 
himself might have had if he had not been adjudged bankrapt." 



(a) See 1 Deacon and De Gex'a Law 
and Praetioe of Baiiknipti7, 2nd ed. 
421. It if a general nilei that 
every ehote in action accruing in re- 
spect of a bankmpt's estate, whether 
complete or merely inchoate, and whe- 
thw sonnding in debt or damages, 
{Porter v. Varley, 9 Bing. 93 ; Wright 
▼. Fairfield, 2 B. & Ad. 727,) in which 
the bankrupt had both the legal and 
beneficial interest, passes to the as- 
signees, and that wherever it does so 
pass they are the only parties who can 
sue, Lush's Prac. 43. And we poet, p. 
171, 7 & 8 Vict. o. 96, s. 4, in which all 
the " property " of a bankrupt is said 
to Test in the assignees, which term in 
section 13 seems to include choeee m 
ac^ton ; and see Herbert ▼. Sayer, 2 
D. & L. 57. Every matter whereof 
profit may be made bek>nging to the 
bankrupt Tests in the assignees {Drake 



T. Beehkam, 11 M. & W. 315 ; Smith 
▼. Cqffin, 2 H. Bla. 451 ; Raywumd t. 
Fiteh, 2 C. M. & R. 588) ; debts doe 
to the bankrupt, and the damages to 
be recovered by him for the breach of 
contracts rdative to the bankrupt's per- 
sonal estate and which affect ita value, 
pass as personal estate to the asmgnees, 
HiU V. Smith, 12 M. & W. 630. 

{b) 12 & 13 Vict c. 106, a. 141. 

(c) As to which see ss. 101, 211. 

(<0 The words "personal estate'* 
include all choeee in action, tre s psa t for 
injury to property, real or penonal* 
trover for goods, ^., actions on con- 
tracts (if the asdgoees choose to adopt 
them), and all actions for an injury to 
the property of the bankmpti wbidk has 
had the effect of deteriorating its vafaM 
in the hands of the assignees, Arch* 
hold's Bankrupt Law ConsoUdatioa 
Act, p. 30. 
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Section 142 vests all the bankrupt's real estate, present and future, 
in the assignees in the same manner by virtue of their appoint- 
ment. 

Section 155 discharges any debtor who pays any debt claimed 
by the assignees of a bankrupt from all demands or claims which 
may be made in respect of the same by any person adjudged a 
bankrupt or claiming under him, even although the fiat be after- 
wards superseded, or the adjudication of bankruptcy, or petition 
for adjudication, be afterwards annulled or dismissed. 

All actions, therefore, for the recovery of debts due to the 
bankrupt bro^dit after his bankruptcy must be commenced by 
and in the nanre of his assignees, and by section 153 of the Bank- 
rupt Law Consolidation Act this must be '' with the leave of the 
Court first obtained, upon application to such Court, but not 
otherwise." And though the bankruptcy of the plaintiff after 
action brought has been held not to be an abatement of the 
suit (tf), and the action may be continued by the assignees in the 
name of the bankrupt (/), yet the plaintiff by becoming bankrupt 
has disabled himself from continuing the suit, and his bankruptcy, 
if pleaded in bar to the further maintenance of the action, or puis 
darrein continuance, is a good defence (^), for where a defendant 
has a day in Court to plead and the means likewise of pleading 
the plaintiff's bankruptcy the Court cannot refuse to give effect 
to a legal defence of this nature (A). 

The safest course therefore, in such a case, would be to discon- 
tinue the proceedings in the name of the bankrupt, and for the 
assignees to bring a fresh action in their own names (t) ; for, if 
the defendant plead the bankruptcy, the plea will be good, not- 
withstanding the plaintiff reply that the proceedings are conti- 
nued by the assignees in the name of the plaintiff for the use and 
benefit of the plaintiff's creditors, and not for the use of the 



(e) Kretehnum ▼. Beyer, 1 T. R. 
463 ; Wauffh t. Awien, 3 T. R. 437 ; 
Hmrii and oiherSy Awtgnees, ▼. Mantel, 
2 Wils. 372; Andrew ▼. Palmer, 4 
B. & Al. 252. 

(/) Game9$ t. Carroll, 1 B. & Ad. 
459, per Lord Tenterden, C. J. : *' I 
think that the plaintiff most be consi- 
dered am a trastee for the assignee, and 
the other creditors, and that what he 
neowen in the suit is received for their 
benefit." 

(ff) Swan ▼. Sutton, 10 Ad. & El. 



631 ; per Littledale, J. Bigpe ▼. Cbx, 
4 B. & C. 920 ; Brotherton ▼. Osborne, 
1 Dowl. P. C. 457 ; KinnearY,Farrant, 
15 East, 622 ; Dunn ▼. Hitt, 11 M. & 
W. 470 ; 2 Dowl. N. S. 1062, S. C, 

(A) 1 Deacon and De Gez's Law and 
Practice of Bankruptcy, 2nd ed. 805, 
and cases cited in last note. 

(t) Deacon and De Gez's Law and 
Practice of Bankruptcy, 2nd ed. 806 
Bamea v. Maton, cited 15 East, 631 
1 Chitty on Pleading, 6th ed. 23 
Biggs v. Cox, 4 B. & C. 920. 
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plaintiff (i^). In one case howeyer, where the parties \reie at 
issue and notice of trial had been given, and the plaintiff before 
trial became a bankrupt, the Court upon motion permitted the 
trial to go on in the name of the bankrupt upon the assignees 
undertaking to pay the costs of suit in case a yerdict should be 
given for the defendant (/), and this course has since grown into 
practice (fit) ; but the defendant's right to pl6ad the plaintiff's 
bankruptcy in bar to the further maintenance of the action re- 
mains untouched by it (n). 

Where however the defendant has no day in Court in which to 
plead the plaintiff's bankruptcy — ^as where the ^sintiff bad ob- 
tained interlocutory judgment before his bankruptcy — ^it has been 
held that the action was rightly continued in the bankrupt's 
name during the execution of the writ of inquiry, and until final 
judgment, because ** after the interlocutory judgment the defend- 
ant had no day in Court, nor could he afterwards plead anything 
to the action. The taking the inquisition and entering final 
judgment were only the conclusion and necessary consequence 
of the interlocutory judgment; for the Court themselves, if 
they had so pleased, might upon the interlocutory judgment 
have assessed the damages, and thereupon given final judgment 
before the plaintiff became bankrupt; and the inquisition is 
only a matter of course, taken to inform the conscience of the 
Court" (o). 
Scire facku It was slso held in the same case that there was no doubt but 
nees on that the assignees might issue a scire facias on the judgment so 
catorj ^ obtained to have execution of it (o). 

judgment. g^^ where the plaintiff has become bankrupt after final judg- 
ment and pending a writ of error, his assignees must proceed to 
Aangnees final judgment or afi&rmance in the bankrupt's name {p) ; the rule 
^2ke^them. being that the assignees cannot make themselves parties to the 
ues tothe record in any intermediate stage of the proceeding, but it must be 
ftfSrjudg- immediately after judgment, though an interlocutory judgment is 
™*'**' sufiBcient for that purpose (q). 

We have now traced the proceedings up to that point when the 

{A) Kinnear v. Tarnrnt, 15 East, 630,per Lord DenmaD, C. J. 
624. (o) Heweti and otherif Aatigneet^ v. 



(/) Priddle ?. Thomas, cited 2 WUs. MatUel, 2 Wils. 372, 358 ; and 

373. Monke y. Morris and another, 1 Mod. 

(m) Heqford v. Kniffht, 2 B. & C. 93. 
579 ; 4 D. & R. 81, 5. C. ; Doyle v. (p) 2 Tidd'i Prac. 1167, 8th ed. 

Ander,tfmy 2 Dowl. P. C. 596. {q) Kretchman ▼. Beyer, 1 T. R. 

(») Swan 9, Sntton, 10 Ad. & El. 463 ; 2 V. Wms. Saund. 72 m, n. 
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tmeigaeea mask sue out ezeoution on a judgment obtained in the 
name of a bankrupt after his bankruptcy, or by a bankrupt before 
his bankruptcy, on which execution has not been issued before his 
bankruptcy, and where the principle laid down in Penoyer v. 
Brace (r) applies, that '^ where a new person is to be benefited or 
ofaarged by the execution of a judgment there ought to be a scire 
facias to make him a party to the judgment." 

After judg$nent therefore has been obtained by the bankrupt, or ^^fi*^*^ 
in his name by the assignees, whether interlocutory («) or final, Bignees 
the assignees may make themselves parties to the record in order the record 
to have execution of the judgment by suing out a scire facias ad menroi>^ 
iatquirendum or quare exeeutionem nofif as the case may be. bankrupt or 

. So where a recognizance was entered into by bail in an action ^ "' °*™®* 
it was held, on judgment having been obtained by the plaintiff, 
and on his subsequently becoming bankrupt before execution, 
that the assignees might sue out a scire facias on the recogni- 
zance against the bail (t). 

Where the bankrupt had recovered damages in an action on the ^^^f "^j^^^^ 
case for words spoken of his wife, and after the sheriff had levied ^fore 

-^ bankruptcy 

the amount under an execution against the defendant, and before and in 
he had returned the writ, the plaintiff became a bankrupt, and the sheriff. 
judgment debt, and costs were assigned to assignees, and the she- 
riff instead of paying the money over to the bankrupt brought it 
into Court ; it was held that the assignees were not entitled to 
the money on the ground of its having been levied before the 
bankruptcy and not paid to the bankrupt, and that it was there- 
fore not his ; that after the bankruptcy it was in custodid legis, and 
could not be assigned ; and that as it was levied by record it could 
only be delivered to him who was able to acknowledge satisfaction 
of record, which the assignees (bebg strangers to the record) 
could not do. The money was therefore ordered to be delivered 
to the bankrupt (u). 

Where a plaintiff after judgment became bankrupt and after- ^^{'''^^**^ 
wards sued out execution, and the money was levied by the she- ugneea to 
riff and brou£:ht into Court, the Court refused upon motion of the money in 

11 .1.1 It 1 sheriff's 

assignees to order the money to be paid to them, but consented to hands, le- 

(r) 1 Salk.3I9; an/«, book ii. ch. i. (t) Fletcher v. Poffton, 3 B. & C. 

p. 1 ; 2 Tidd's Prac. 8th ed. 1166. 192 ; see also Swan v. Sutton, 10 Ad. 

(«) Hewett and others, ABeigneee, ▼. & El. 623. 
Mantel, 2 Wils. 372; Kretchman v. (u) Bensonv, Flower, Cro. Cai. 166, 

Beyer, 1 T. R. 463 ; Deacon and De 176 ; Sir W. Jonea, 215 ; Deacon and 

(Sex's Law and Practice of Bankruptcy, De Gex's Law and Practice of Bank- 

2nd ed. 806. ruptcy, 2nd ed. 425. 
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detain the money that the assignees might reoorer it by issuing s 
9eire facias against the defendant to try the bankraptcy and prove 
their title (x). 

But in the case of Plummer v. Lea (y), where a plaintiff had ob- 
tained judgment on a scire facias, and afterwards became bankrupt, 
the Court on motion dispensed with a fresh scire facias by the 
assignee, and allowed a suggestion to be entered on the record to 
enable him to issue execution. This decision, howeyer, seems con- 
trary to principle, and to the decisions in the analogous cases of 
death and marriage of a feme sole, after judgment obtained. 

The Court, however^ in one case, where execution was taken out 
in the name of the bankrupt without a 9cire facias being sued out 
by the assignees to make them parties to the record, refused to set 
aside the proceedings for irregularity, on motion (z) ; and this case 
was acted on in Gviness v. Carroll (a) ; Lord Tenterden, in his 
judgment in that case, saying, that the plaintiff (the bankrupt) 
'* must be considered as a trustee for the assignee and the other 
creditors, and that what he recovered in the suit was received for 
their benefit "(6). 

The safer and regular course appears to be, howerer, to make the 
assignees parties to the record, in order to enable them to issue 
execution on the judgment (c). 

If a bankruptcy commissioner were to refuse to execute an 
order of reference from the Court of Beview, directing him to 
inquire into any matters relating to the bankruptcy, and to report 
the same to the Court, it seems that a tcire facias may issae 
against him to enforce the performance of the order (d). 

The Courts have allowed a sdre facias, by assignees, to revive a 
judgment obtained by the bankrupt before his bankruptcy to be 
amended on payment of costs even after issue has been joined, by 
inserting the name of the official assignee, liberty being given to 
the defendant to plead de novo (e). 

If a judgment recovered before the bankruptcy be revived by 
scire fttciae after the bankruptcy, it has been decided that the 



(x) Monke ▼. Morris tmd another, 1 
Mod. 93 ; Vent. 193. 

{y) 5 Mod. 88. 

{z) Wauffh ▼. jfusien, 3 T. R. 437 ; 
and see Oitchierlony ▼. Gibson, 6 Scott, 
N. R. 577, 581. 

(a) 1 B. & Ad. 459. 

{b) See Winch ?. Keeley, 1 T. R. 619. 

(r) See note(z) to Chitty's Arch. 



Pl^. 8th ed. 1021. 

(<0 Deacon and De Gex's Law and 
Practice of Bankruptcy, 2nd ed. 156; 
Ex parte Steward, 3 M. D. & D. 405 ; 
Ex parte Ro^e, 2 Dea. 421 ; 5 Com. 
Dig. tit. Officer, K, 11. 

{e) 2 P. & D. 336 ; Holland ▼. Phil^ 
lips, 10 Ad. & El. 149, S. C\ 
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littiikrapf B certifioate delivers him fh>m the costs of the Bcire 
fmeia9, as well as from the original judgment. So if a writ of error 
be brought after the bankruptcy to reverse a judgment against the 
bankrupt before his bankruptcy, and the judgment be aflSrmed, and 
the plaintiff issue a wire facias to enable him to reap the fruits of 
his judgment, the certificate which discharges the bankrupt firom 
his original deht also discharges him from the costs of prosecut- 
ing the writ of error, and firom the costs of the scire facias ; as all 
the proceedings subsequent to the judgment spring out of the 
original debt, which is the substratum of the whole, and from 
which the certificate discharges the bankrupt (/). But it does 
not follow that the costs of the scire facias which have been in- 
curred by the act of the creditor in reviving the judgment can be 
proved under the fiat {g)\ it would, however, seem unreasonable 
if the costs have been incurred by any act of the bankrupt, that 
the bankrupt should be discharged from them, and the plaintiff be 
at the same time unable to prove them under the fiat (A). 

It has been decided in a recent case— where a plaintiff recovered 
a verdict in an action of assumpsit for damages and costs, and after 
a fiat in bankruptcy had issued against the defendant, signed 
judgment, and afterwards proved the amoimt of the judgment 
debt under the commission, the bankrupt commissioners refusing 
to allow him to prove for the costs, judgment having been signed 
after the bankruptcy, and where no dividend was paid, nor did the 
bankrupt obtain his certificate — that the proof under the commis- 
sion was an abandonment of the action under the 59th sect, of 
the 6 Geo. IV . c. 16, and the plaintiff could not therefore revive 
the judgment by scire facias in order to recover the costs. The 
Court of Queen's Bench accordingly granted a rule to stay pro- 
ceedings on the scire facias (i). 

It was formerly held to be sufficiently certain if the scire facias Practice on. 
by the assignees stated generally that the bankrupt creditor, after 
judgment recovered, became bankrupt within the true intent and 
meaning of the statutes, &c., and that his goods and efiects were 
afterwards in due manner assigned to the plaintiffs as his assig- 
nees, without alleging that the plaintiff was declared a bankrupt, 
or how his effects were assigned {k). So a declaration in scire 

{/) Philip ▼. Brown, 6 T. R. 282 ; (A) Ibid. 

BUtn^ord and others ▼. Foote, Com. (i) Woodumrd and another v. Mere- 

138 ; Hurtt ▼. Mead, 5 T. R. 365 ; dith, 2 D. & L. 135 ; Harley and 

WatU V. Hart, 1 B. & P. 134. another v. Greenwood, 5 B. & Al. 95. 

{g) DeaooD and De Gex's Law and {k) Winter v. Kretckman, 2 T. R. 

Prac. of Bankruptcy, 2nd ed. p. 301. 45. 
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facias hj assignees of a bankrupt, aTerring bis bankruptcy withia 
tbe true intent and meaning of the several stfttates, Ac, and that 
a conunission of bankrupt was duly awarded and issued »^nst 
him, and that the plaintiffs were duly chosen assignees of his 
estate and effects under the said commission, and concluding with 
the prajer that execution may be adjudged to them " as assignees 
as aforesaid," was held sufficient on general demurrer, without 
stating that an assignment of the estate and effects of the bank- 
rupt was made to the plaintiffs (/). But now, by the Bankrupt Law 
Consolidation Act (in), " all the personal estate and effects of the 
bankrupt^ present and future," and all debts due and to be due to 
him, and the property, right, and interest in such debts, vest 
in the assignees by virtue of their appointment, and no deed of 
assignment of the bankrupt's estate and effects is required. 

K a bankrupt recover judgment, and afterwards sue out a tare 
facias to have execution, the defendant cannot plead tbe plaintiff's 
bankruptcy in bar of the action, if it occurred before judgment 
recovered, as he might have pleaded it to the original action, and 
such a plea to a scire facias, which does not aver with certainty 
whether the plaintiff became bankrupt before or after judgment 
recovered, is bad (n). Though such a plea, if sufficiently pleaded, 
where the bankruptcy has occurred after the judgment was re- 
covered, would, it seems, be a good bar to the plaintiff's right 
to have execution on the judgment (o). 

We now come to consider the effect of the statutes relating to 
insolvent debtors, and the mode of recovering judgment debts due 
to insolvents. 

By the 1 & 2 Vict. c. 110, s. 85, a prisoner for debt petitioning 
the Insolvent Court to be discharged, and in his petition stating 
his willingness that all his real and personal estate and effects 
shall be vested in the provisional assignee for the time being of 
the estate and effects of insolvent debtors ; or by sect. 36, on any 
creditor of such person so applying (where the debtor, after being 
imprisoned twenty-one days, shall not have satisfied his creditors), 
— ^by sect. 37, all the real and personal estate and effects of such 



EflVct of 
proviHionft 
of acts re- 
lating to 
insolvents, 
I k 2 Vict, 
c. 110. 



(/) Fletcher v. Pogten, 3 B. & C. 
192. 

(m) Anie^ p. 164. 

(n) ByUg V. Hayward, 4 Ad. & £1. 
256. 

(o) Bat see Drayton and another v. 
Dale, 2 B. & C. 293 ; where held that 
property acquired by a bankrupt sub- 



sequently to hia bankruptcy, does not 
absolutely Test in the assignees, although 
tbey haye a right to claim it ; but if 
they do not make any claim, the bank- 
rupt has a right to such property 
against all other persons ; and see 7«jr- 
lor V. Buehannan, 4 B. & C. 419 ; lea 
▼. Telfsr, 1 Car. & P. 146. 
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prisoner (excepting his wearing apparel and tools and implements 
of trade, not exceeding 20/. in value), and all property to which 
be may become entitled before his final discharge, and all debts 
due or growing due to such prisoner, or to be due to him before 
such discharge, shall be vested in the provisional assignee for the 
time being of the estates and effects of insolvent debtors in 
England. 

By the Act for the Belief of Insolvent Debtors, the 5 & 6 * .lie.^*''*' 
Vict. c. 116, 6. 1, upon the presentation of the petition of an in- 
solvent (/>), for protection from process, to the Court of Bankruptcy, 
(if he have resided twelve calendar months in London, or to the 
commissioners of bankrupt in the country within whose district he 
may have resided twelve calendar months,) with a true schedule 
and description of his debts annexed, it shall be lawful to a judge 
of the Court of Bankruptcy, or for such commissioner in the 
country, to give a protection to the petitioner from all process 
agaiQst either his person or his property, and all the estate and 
effects of the petitioner shall forthwith become vested in the 
official assignee, who shall be nominated by the commissioners 
acting in the matter of the said petition ; and such official as- 
signee shall and may forthwith take possession of so much thereof 
as can be reasonably obtained and possessed without suit. By 
sect. 7, on the passing of the final order, the petitioner's whole 
estate and credits vest in the assignees chosen by the creditors ; 
and by sect. 9, the insolvent's assignees shall be entitled^ to claim 
and demand fit>m him, at any time after the passing of the final 
order for his protection, any estate and effects acquired by him, 
at any time after such order shall have been made, and aU such 
estate and effects vest in them upon their filing a copy of their 
claim, served upon the insolvent ; but no assignee shall be author- 
ized to take possession of any such estate and effects, except 
under the authority of a commissioner, or of the Court of Eeview 
in Bankruptcy, to the extent that they may order. 

And by sect. 4 of the 7 & 8 Vict. c. 96 (q), it is enacted, " that J '^ v*^*- 
the property of the petitioner shall, for the purposes of the said 
recited Act (5 & 6 Vict. c. 116), and of this Act, vest in the 
assignee or assignees for the time being, by virtue of the appoint- 
ment of such assignee or assignees." " Provided always, that the 

(/») /. e., " of a person not being than 300/.'' 

a tnder within the meaning of the (g) ** An Act to amend the Law of 

statutes now in force relating to bank- Insolvency, Bankruptcy, and Ezecu- 

mpts, or being such trader, but owing tion." 
debts amounting in the whole to less 
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same. 



property of the petitioner shall, in every case, be possessed and 
received by the official assignee alone, save where it shall be other- 
wise directed by the commissioner." 

Sect. 11 vests all powers which the petitioner could legally ex* 
ecute for his own benefit in his assignees, and sect. 13 enables the 
assignees to sue in their own names for the recovery of any rights 
or property of the petitioner. 
^«ctioe as On these statutes the practice as to issuing a scire facias by the 
fadaa in assignees, to make themselves parties to a record, to have execu- 
bankniptoy tion of a judgment previously obtained by an insolvent, appears 
Tency the to be the same as in the case of bankruptcy (r) ; and most of the 
decisions relative to actions by the assignees of a bankrupt are ap- 
plicable to actions by the assignees of an insolvent debtor («). 

In Williams v. Chambers (f) it was decided that the value of 
the personal labour of an insolvent, after the vesting order by the 
Court, does not pass to the assignee appointed under the pro- 
visions of the 1 & 2 Vict. c. 110, s. 87, as he cannot let the 
insolvent out to hire and contract for his personal labour. 

Where a joint-stock company has become bankrupt, and its 
affairs are being wound up under the provisions of the 7 & 8 Yict. 
c. Ill, 9 & 10 Vict. c. 28, and 11 & 12 Vict. c. 45, a scire facias 
would seem to be necessary, to enable the '' official manager" 
appointed under sects. 20 and 22 of the latter statute (in whom, on 
his appointment, the estate, effects, credits, and rights of action 
vest, by virtue of his appointment (u),) to have execution of a 
judgment already obtained by the bankrupt company, and to which 
the " official manager" was no party (v). But it does not appear 
to be yet settled in what manner the Courts will allow an unpaid 
creditor of such a company to issue execution against the persons 
liable to contribute, should he be unable to obtain satisfaction of 



Scire/acUu 
in case of a 
bankrupt 
joint-stock 
company. 



(r) Chitty's Arch. Pnc 8th ed. 
1021. 

(«) 1 Chitty's Plead. 6th ed. 27 ; 
Swan ▼. Sutton, 10 Ad. & E. 625. 

(0 10 d. B. 340; and Me Ch^» 
pendale ▼. TomUnton, i Dong. 318 ; 1 
Cook's Bank. Laws, 342; Heue ▼. 
Stevenson, 3 B. & P. 565, 578 ; £r 
parte Walters, 2 M. D. & De Gez, 
635. 

(«) Sects. 29 and 30. 

(v) Sed quare, whether a suggestion 
would not be sufficient, the "official 



manager " being but a nominal party ; 
see ante, pp. 104, 116; and Bosan- 
guet T. Ran^ford, 11 Ad. & E. 520; 
Webb, P. 0,, Y. Taykr, 1 D. & L. 676 ; 
and BamewaU, P. O,, t. Suthertandt 
1 L. M. & P. 159. And although the 
<• official manager," would be a **nem 
party** on the record, yet he wouU 
*' neither derive a benefit by, nor be- 
come chargeable to the execution," 
within the terms of the rule laid down 
in Penoyer ▼. Brace, see emte, p. 99. 
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faifi debt from the fund of the contributories vested in the Master 
in Chancery (w). 

It has been seen that, under the 87th sect, of the Insolvent No Kirefar 
Act (x)y no scire facias is necessary to revive the judgment on the saiyagain^t 
warrant of attorney executed by an insolvent before adjudication, eflfects of 
Under that section of the statute execution may at all times issue 
thereon, by virtue of the order of one of the superior Courts in 
which such judgment shall have been entered up, " if it shall ap- 
pear, to the satisfaction of the said Court, that such prisoner 
[insolvent] is of ability to pay such debts, or any part thereof, or 
that he is dead, leaving assets for that purpose," for ** such sum 
aa, under all the circumstances of the case, the said Court shall 
order; such sum to be distributed rateably amongst the cre- 
ditors'' (y). 

For references to the forms, see post, Appendix (z). 

(w) See ante, p. 153 ; and 7^0097- (y) Seeonfo, book i.ch. vii. p. 88. 

mm V. The Univertal Sahage Company ^ (jr) And see forms, Tidd's Forms, 

3 Ezch. 318. 6th ed. 545. 

(x) 1&2 Vict. cllO. 
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CHAPTER V. 



OP SCntB FACIAS IN CASB OP THE DEATH OP ONE OP SEVERAL 
PLAINTIFFS OR DEFENDANTS, AND ALSO IN THE CASE OF 
THE DEATH OF A SOLE PLAINTIFF OR DEFENDANT. 
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Cases, p. 178. 
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179. 
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tative, p. 180. 
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suit, p. 180. 
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p. 184. 
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When two Writs qf Scire Facias 
necessary, p. 188. 

What the Executor may plead, p. 
189. 

Where a sole Plaintiff or Defend- 
ant has died after Final Judg- 
ment and before Execution^ p. 
189. 
Scire Facias by AdmiTiistrator du- 
rante minore ^tate of an Exe- 
cutor, p. 191. 

No Scire Facias necessary where 
the Death qf the Judgment Cre- 
ditor happens cfter the Debtor 
is charged in Execution, p. 192. 

Where the Defendant seeks to ob- 
tain his Discharge as an Insol- 
vent, the Plaintiff having died, 
p. 193. 

Writ qf Execution issued in the 
lifetime of the Judgment Credi- 
tor valid after his Death, p. 193. 

Qf Scire Facias against an Execu- 
tor, p. 193. 

Declaration by Executors and Ad- 
ministrators, p. 194. 
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What fiKnf be pleaded by them, p. 

194. 
JEvidenee under Plea of plene ad- 

ministrayit, p. 195. 
The Scire Facias must pursue the 

Terms of the Judgment, p. 196. 
Wit ere the Executor or AdminiS' 

trator of a sole Plaintiff or De- 



fendant has died, after Judg- 
ment by or against the Testator 
or Intestate and before Execu- 
tion, p. 198. 

Of Administration de Bonis non, 
p. 198. 

Scire Facias against Administra- 
tor de Bonis non, p. 198. 



The necessity or otherwise of isstdng a writ of scire facias in ^^^® "5' 
case of tLe death of a plaintiff or defendant in an action, depends iMping a , 

_ writ or sctrt 

in some cases upon statutory enactments, which prevent the /acfow in the 
suit &om ahating (a); and in all cases, when necessaiy, upon death of a 
the general rule of law which has been already set forth in the Sefendant 
first chapter of the second book (5), " that in ail cases where a iS ^er to 
new person, who was not a party to a judgment or recognizance, uonof the°' 
derives a benefit by, or becomes chargeable to the execution, ^"^*^*"*' 
there must be a scire facias to make him a party to the judg- 
ment" (e). In the case of the death, therefore, of a sole plain- 
tiff or defendant, after judgmei^t interlocutory or final, the 
legal representatives of such plaintiff or defendant, deriving a 
benefit by, or becoming chargeable to the judgment, being 
strangers to the record, require a scire facias to issue, to make 
them privy to the judgment (d), in order that the execution by 
which they are to be benefited or charged, may be warranted by 
the judgment (e), and that the record may be consistent with 
itself. Where there are several plaintiffs or defendants in a per- of the doc- 
8onal action, and one of them dies after judgment, and before vivonbip 



{a) See 8 & 9 Will. III. c. U, s. 6, 
post, 186. 

(d) Ante, p. 99. 

(e) Viner'e Abr. tit. Ezecution, P. 
a. " If a man recoTen debt or damages 
by judgment, and dies before execution, 
bis ezecntors shall not have ezecntion 
by fieri facias or capias, though it be 
witbiD the year, but ought to have a 
scire fiwias." 2 V. Wms. Saund. 6, 
n. I ; Penoyer v. Brace, 1 Salk. 319; 
and see note {b), ante, ch. i. book H. 
p. 99 ; 2 Inst 471 ; Bac. Abr. tit. Scire 
Fades, C, 4. 

(d) And see Penoysr v. Brace, 1 
Ld. Raym. 246. 

(e) Howard v. Pitt and others, I 
Shower, 405. <* Here is one dead; 
here is an alteration of the parties ; 



the natnre of the ezecution is changed ; 
for they ought to pursue their judg- 
ment ; every execution ought to follow 
the record, and the writ must agree 
with it| otherwise it is illegal; and 
so are all the books ; 2 Keb. 307 ; 
Sid. 351 ; 1 Keb. 92, 123 ; Viner's 
Abr. tit. Execution, P. a ; Reg, v. Ford 
and others, 2 Ld. Raym. 768. ** When 
the parties to a judgment or convic- 
tion are changed, execution ought not 
Co be pued,without a scire ftcias," In 2 
Inst. 47 1» "No execution, if the parties 
be altered, without scire facias, whether 
on the plaintiff or defendant's part.'' 
Ante, n. (6), p. 99. *' In personal ac- 
tions, if the plaintiff or defendant die 
within a year and a day, there cannot 
be an execution before a scire facias by 
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M^verlS^ execution, there the doctrine of survivorahip applies, and the but- 
Sefend^^ST ^^^™ become chargeable to, or benefited by the execution (/) ; 
and one ' and by statutory enactment {g) the writ or action is not abated 
by such death, but the death may be suggested on the record. In 
the latter case, therefore, a writ of scire facias is not necessary. 
Arrange- In treating, however, of the necessity and application of the writ 
■aitfect of of scire facias on the death of a party to an action, it will be ad- 
^ *^ ^' yisable to consider each branch of the subject separately. It is 
proposed, therefore, to consider first, the case, where one of 
several plaintiffs or defendants has died pending the suit: and 
secondly, where a sole plaintiff or defendant has died pending the 
suit. The latter case may, for convenience, be divided — ^first, 
into those cases where the plaintiff or defendant has died before 
final judgment ; and, secondly, where the plaintiff or defendant 
has died after final judgment. 
Where one And first^ of those cases where one of several plaintiffs or de^ 
piainUA or /<?iiJanf« hos died pending the suit. Formerly, at common law, 
has died in all actions where there were two or more plaintiffs or de- 
raH. "^ * fendants, the death of one of them, pending the suit, before final 
judgment, was an abatement of the action (A) ; although the doc^ 
trine of survivorship applied to the cause of action (t). But now, 
by the stat. 8*9 Will. III. c. 11. s. 7, it is enacted, « that if 
there be two or more plaintiffs or defendants, and one or more of 
them should die, if the cause of such action shall survive to the 
surviring plaintiff or phuntifiB, or against the surviving defendant 
or defendants, the writ or action shall not be thereby abated ; but 



or against the ezecntor or administra- 
tor. Com. Dig. tit Pleader, 3 L, 1. 

(/) " It is not necessaiy to issue a 
ieirefaciag where no alteration of par- 
ties is made ; as if one plaintiff dies 
after judgment, execution may he sued 
in the name of both without a teire 
facias." Com. Dig. tit. Pleader, 3 L, 2; 
Noy, 150. '* If there be two plaintiffs 
in a personal action, and one of them 
dies, that shall not put the other to a 
scire facias; or if one of the defendants 
die, therefore, likewise a #ctre^eia« is 
not necessary, because the same perty 
still remains on record ;" Moore, 367; 
Withers v. Harris, 7 Mod. 68. 

(ff) 8 & 9 Will. IV. c. II, s. 7 ; and 
see BoU y. The Mayor qfChravesend^ 7 
C. B. 777. 

(A) 2 V. Wms. Saund. 72 k, n. ; 



Leigh and another v. Ba,rgani!f, Cro. 
Jac. 19; Antm, Cro. Car. 509; and 
to the same effect see The King t. 
Sir John Dryden and Others, Cro. Car. 
574 ; Capel y. SaUtmstaU, 3 Mod. 
249 ; Stra. 1063 ; and see Com. Dig. 
H, 33 & 35, tit. Abatement. 

(t) As in personal actions, Co. Lttt 
198. a. : ** Where damages are to be re- 
covered for a wrong done to tenants in 
common or parceners in a personal ac- 
tion, and one of them die, the survhor 
of them shall haye the action;" Yomty 
y . Wooktston, Hardr. 1 13 ; Lush's Prse. 
53, 145 ; V. Wms. Saund. 72 A, n. ; IM 
y. Tensest and another, Cro. Eliz. 145; 
Betmion y. Watscn and another, Cro. 
EUs. 625; BigUy y. Lee and Wife, Cro. 
Jac. 356; Oriffin y. Lawretkcep Mooie, 
469. 
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such death being Baggesfced on the record, the action shall proceed 
at the Buit of the surviving plaintiff or plaintiffs, against the 
surviving defendant or defendants." If the death should happen 
be&re declaration, it is usually suggested at the commencement of 

it (*). 

If the death happen after declaration, and before issue joined, it 
should be suggested in maldng up the issue, but otherwise it is 
not necessarj to suggest it tiJl the plea roU be made up (/). K 
the death happen before interiocutory judgment, the plaintiff may 
cuggest the death of his co-plaintiff on the roll (m). The ezecu* 
tion in such case should be tak^i out in the joint names of all 
the plaintiffs or defendants ; otherwise, it will not be warranted by 
the judgment (n). Although the execution on a joint judgment 
must be joint, yet it may be levied upon one only, and he may 
have contribution against the others (0) ; but it should be exe- 
cuted against the survivor or survivors only(ji). Where one of SdrejMat 
several ^aintiffs or defendants in a personal action dies after one of 
judgment, and before execution, execution may be had by or piaintiffn or 
i^;ainst the survivor or survivors, within a year after the judg- not^necS- 
ment, without issuing a scire facias (q). peSmmaf »<>• 

Thus where the plaintiff sued two defendants, against one of ^^°^ 
whom he proceeded to outlawry, and the other died after interlo- 
cutory, and before final judgment, it was h^ that the plaintiff 
could not proceed on the 6th sect, of this statute (r), agunst the 



(*) 2 ridd'i Prac. 8U1 ed. 1170. 

(0 2 y. Wms. Saund. 72 i; Far ▼. 
Dean, I Bonr. 362. Bjectment against 
two ; one died after ifltne joined, bat 
belinre trial ; the death must be rag- 
gested on the roll; Bsniea, 469; 2 
Tidd'a Vnc. 8th ed. 782, 1170. 

(at) Nettm^am v. Law, 5 T. R. 577 ; 
where one of two phdntiJEB died before 
interiocntory jadgmeot, bnt the aait 
went on to eseeution in the name of 
both. After thia, and after a motion 
to aet aaide the proceedings for this 
irngvlarity, the Court permitted the 
platBtUr to soggest the death of the 
other before interlocatory judgment on 
the roil, and to amend the ea, to. with* 
out paying coats, Lord Kenyon, C. J., 
saying, ** The objection should not 
have been taken by the defendant at 
all ; the plaintiff might have made 



f» 



the raggestion as a matter of coarse.' 

(fi) Penoyer ▼. Brace, I Ld. Raym. 
244 ; 1 Salk. 319, S.C.;2 Tidd's Prac. 
8th ed. 1171; 1 Wms. on Exec. 4th 
ed. 769 ; RoU ▼. The Mayor qf Gra9e§' 
end, 7 C. B. 777. 

(a) 2 V. Wms. Saand. 72 /, n. to 
UnderhiU ▼. Devereuxf Bro. Ezeea- 
tion, 10 ; Herriee y, Jamiemm, 5 T. R. 
656, per Kenyon, C. J. 

{p) 2 Chit Arch. Prac 8th ed. 
1019. 

(9) 2 Tidd's Prac 8th ed. 11 71 ; 1 
Wms. on Ezee. 4th ed. 769 ; Jmm^e 
eoie, Moore, 367 ; Withere ▼. HmrU^ 
7 Mod. 68 ; Noy, 150 ; Howard t. 
put, 1 Show. 402. At common law 
the charge apon a jadgment being per- 
sonal sarrived, Bac Abr. Execntion, 
6,1. 

(r) Seejffos/, p. 186. 
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executors of the deceaaed; for, notwithstandiiig the outlawry, 
the action remained joints and surviyed against the other de- 
fendant (•). 

There being no new person introduced on the record in these 
cases, the rule laid down in Penoyer y. Brace (/), does not apply ; 
and a scire facias is not required, to reviye or continue the judg- 
ment (ti). 

But although the judgment surviyes, as to the personalty in 
these cases, yet it does not do so as to the real estate ; for at 
common law, the plaintiff might take the goods of the surviyor in 
'^refac^ cxocution by Aji./a. ; but the plaintiff, under the Statute of West- 
iieccssairiii minster the Second, must sue out an elegit against the lands of ftke 
surviyor, and also of the heir and terretenants of the deceased, and 
must sue out a scire facias against the sarnyor and the heir and 
terretenants of the deceased ; for it seems that where the lands of 
seyeral are charged with a debt, it shall not lie wholly upon the 
surviyor; as if a recognizance be acknowledged by seyeral, the 
lands of them all are thereby become chargeable, and exeeuti<ni 
must be equally made, and if one die, the creditor must bring a 
ecire facias against the heir and terretenants, and also against the 
sunriyors, for they being all in tequali jwre^ the charge does not 
surviye {x) ; but it is otherwise, where the lands are not bound by 
judgment ; as if two entered into a bond, and one die before 
judgment, the surviyor shall be charged alone (y). So if a plain- 
tiff after judgment had against two, one having afterwards died, 
win take out execution upon the real lien, the charge must be 
equally against both, and the scire facias against both. But it is 
said, that if he bring scire faeiae against both, and have judgment 
upon it, he may have ^fi.fa, against the survivor only, or an elegit 
against both {/), 

K the plaintiff, therefore, wish to sue out an elegit against the 



(«) Fort ▼. OHver, 1 M. & Sel. 242. 

(/) Ante, p. 175, n. (c). 

^ti) 2 Tidd'8 Prac. 8th ed. 1171 ; 2 
y. Wmi. Sannd. 72 i-, o. ; Bac Abr. 
tit. Scire Fadas, C, 4 ; ** If there be 
two plaintiffs in a perBonal action, and 
one of them die, that ehaU not pnt the 
other to a scire facuu g bo, if one of 
the defendants die, because the same 
party stiU remains on record ;" and see 
WUhere y. Harrie, 7 Mod. 68. 

(k) Sir William HerberVt case, 3 
Rep. 14, and see esses dted in ail- 



ment, in Hunter y. Hunt, 1 C. B. 301. 

(y) Lampton ▼. ColUngwood, 4 Mod. 
815. 

(jr) 2 V. Wms. Sannd. 50 a, n. 4, to 
Trethewy t. Ackkmd\ Smarte y. Bdnm^ 
I LcY. 30 1 5. C. Sir T. Raym. 26 ; see 
further for this distinction t>etweeo a 
real and personal eiecotion, that a per> 
sonal ezectttion surYiYes, but a real ex- 
eention does not, Sir WiiMam Herbert** 
ease, 3 Rep. 14 ; Ponton y. HoR, Carfh. 
105 ; Penoyer y. Brace, 1 Salk. 320. 



Ch. v.] Sci, Fa. against Survivor and Heir and Terreienants. 179 

lands of a deceased defendant, as well as against the survivor, he sdrtfitcUu 
may have a scire facias against such survivor, and the heir and terre- vfvor and 
tenants of the deceased, to have execution against the lands terreten- 
and goods of the former, and the lands of the latter (a). to have^ 

The body of the heir is protected from execution, and execution **®®"'***"- 
can only issue against the lands which descend to him ; for it 
would be most unreasonable to subject the heir to the payment of 
his ancestor's debts, any further than to the yaloe of the assets 
descended (6). 

So, at common law, in all real actions, a scire facias lay ; aud, 
eoosequently, the heir might by such a writ revive and enforce the 
execution of a judgment obtained by his ancestor (c). 

Previous to the 1 A 2 Viet. c. 110, where a plaintifT, or executor, 
or administrator of a deceased plaintiff had revived a judgment 
by scire facias against the heir and terretenants, execution could 
bave only been had of a moiety of the lands of the defendant^ in 
the hands of the heir or terretenants by elegit, in the same manner 
as if the defendant were living {d) ; although the heir had pleaded 
a fiilse plea (e), which in actions against an heir on the bond of 
his ancestor would have the effect of charging the defendant in 
the same manner as if the action were for his own debt. But, by 
the 11th section of that statute, the effect of the elegit (except 
in certain cases, as against purchasers, mortgagees, and creditors) 
has been extended, so as to give the plaintiff execution of all such 
lands, tenements, rectories, tithes, rents, and hereditaments, in- 
cluding such lands and hereditaments of copyhold or customary 
tenure, as the debtor or any person in trust for him shall have 
been possessed of at the time of entering up the judgment, or at 
any time afterwards, or over which such person shall at the time 
of entering up such judgment, or at any time afterwards, have 
any disposing power, which he might without the assent of any 
other person, exercise for his own benefit. 

Secondly J of cases where a sole plaintiff or defendant has died: ^^Y'^uir 

(«) 2 Chit. Areh. Pmc. 8th ed. p. ca9e, 3 Co. 11 ; 2 Ld. Raym. 806; 

1019; 2 Tidd's Prac. 8th ed. 1174, Wither* m. Harris, 1 Salk. 258; S.C, 

pott, p. 189, 190 ; Wrisfht v. Maddoek, 7 Mod. 55 ; Dighton v. Grmwil, 4 

8 Q. B. 122. Mod. 248. 

{b) Bac. Abr. tit. Execution, G, 2 ; (iQ See onte, p. 48 ; 2 V. Wms. 

Dyer, 81, 207, 344; Moore, 74; Co. Saund. 7, n. 

Litt. 103, 290. («} Bowyer ▼. Rivett, W. Jun. 87» 

(c) Bac. Abr. tit. Sdie Facias, C, 5 ; 88 ; Brandiin v. MiUbank, Carth. 93 ; 



2 iDBt. 469 ; Sir William HerherVs S, C, Com. 162. 
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«• defend- — which may be divided into those cases in which the pkintifT or 
pending a defendant has died before final judgment ; and in which the plain- 
tiff or defendant has died after final judgment. 

The cases in which a sole plaintiff or defendant has died before 
final judgment, may be classified into cases where the death has 
happened — 

1. Before verdict, and after the assizes begin. 

2. After verdict, and before judgment. 

3. Before interlocutory judgment. And 

4. After interlocutory, and before final judgment. 

The death of a sole pliuntiff or defendant, at any time befiore 
final judgment, was, at common law, an abatement of the suit (/ j, 
before the passing of the statute of the 17 Car. II. c. 8, the 1st 
sect, of which enacted, that " in all actions, personal, real or mixed, 
the death of either party, between the verdict and the jtidgment^ 
shall not be alleged for error, so as such judgment be entered 
within two terms after such verdict." This statute has been held 
to be confined to verdicts, and not to extend to cases where either 
party has died, after interlocutory judgment, and before the return 
of the Writ of Inquiry (jg). The intention of the statute was, it 
would seem, to make a verdict obtained against a party who dies 
before judgment is signed, equivalent to a judgment entered up 
during the lifetime of such party, provided it be entered up as the 
TheflUtnte statute directs (A). The statute extends to all personal actions, 
in^^io- notwithstanding the cause of action coidd not have survived to the 
woaid^haye personal representatives of the deceased, as for a libel, <&c. ; there- 
Sepe^nai ^^^ *^ executor may enter up judgment on a verdict obtained by 
represenu- ^g testator in an action for libel (»). It does not extend to a non- 
The sutute suit. Thus where a cause was tried in December, and the plain- 
apply to tiff was nonsuited, and the defendant died on the 5th of January 
n^ttU. following, and afterwards judgment was signed, and a scire faeia& 
was issued by the administrator to revive it, the scire facias was 
set aside as irregular, on the ground that the statute does not ap- 
ply to cases of nonsuit (k), 

(/) 2 Saund. 6th ed. 72, n.; Wins. 1260. 

on Ejcee. 4th ed. 761. (t) Palmer ▼. Chhen, 2 B. & Aid. 

(ff) 2 Tidd's Prao. 8th ed. 1168; 966; 2 Chitty's Arch., 8th ed. 1016; 

Ireland ▼. Champneys, 4 Tannt 884. Gr^tk v. Wittianu, 1 Cr. St J. 47 . 

(A) Burnett v. Holden, 1 Lev. 277 ; Wms. on Exec 4th ed. 762. 

2 Keb. 549; Saunder9 ▼. M'Gowran, (k) Dowbigginv, Harrison, 10 B. & 

12 M. & W. 221 ; 8. C, 3 D. & L. C. 480. 
405 ; Coibeek ▼. Peek, 2 Ld. Raym. 
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It is not necessarj that the jadgment should be actually en- 
tered upon the roll within two terms after the verdict ; if it be 
signed within that time, it will suffice (f). 

1 . Where the death of the plaintiff or defendant happen* before Where the 
verdict, and after the aeeizee begin, — It has been held, that the plaintiff or 
death of either party before the assizes is not remedied bj the happens be- 
statute (m). But if the party die after the assizes begin, though and after 
the trial be after his death, that is within the remedy of the b4in^ 
statute ; for the assises are but one day in law, and this is a reme- 
dial law, and shall be construed fayourably (n). 

Besides, it is to be remembered, that the cause might haye been 
tried at any period after it had once been entered in the judge's 
cause paper. Nothing but the multiplicity of business prevented 
it from being tried on the first day of the sittings (o). 

AU the verdicts, therefore, given in the course of an assizes 
have reference to the first day — or commission day ; and this con- 
struction of the statute has always prevailed {p). And, even if a 
plaintiff or defendant died upon the commission day, though at 
one o'clock in the morning, it would be helped by the statute, 
which provides, that the death of either party after verdict shall 
not be a cause to reverse the judgment ; for there can be no frac- 
tion of a day (9). 

If the lessor of the plaintiff in ejectment die after issue joined 
and before trial, or even after trial and before payment of costs, 
the defendant cannot recover his costs against the lessor's execu- 
tor or administrator ; for the consent rule was merely personal, to 
make the party liable to an attachment if he refused to pay the 
costs (r). For the same reason, if the lessor of the plaintiff die 



(/) HoUe ▼. Baker, 1 Sid. 385 ; Webb 
▼. SpurreU, Barnes, 261 ; 2 Saund. 72 
m\ DukeqfNorfbUs'seiue, 1 Salk.401. 

(m) Taylor ▼. Harrit, 3 B. & P. 
549. 

(n) Anon. 1 Sslk. 8; Ejectment 
tried at Exeter ; the defendant died the 
day before the assiset began, and upon 
trial on fall evidence verdict waa found 
lor the plaintiff, and it waa afterwards 
held aa above on motion in arrest of 
jadgment, 2 V. Wma. Sannd. 72, n. ; 
Wms. on Exec 4th ed. 761 ; Phwer 
▼. Webb, 2 Ld. Raym. 1415, n. 

(o) Per Lord Aivanley in Taylor ▼. 
Harris, 3 B. & P. 549. 



(p) Jaeobg Y. Mmieoni, 7 T. R. 32. 

{q) See note to Jacobs t. MMeoni, 
nbi supra, ** So a verdict at any time 
of the assises is before the death of a 
party who dies upon the commission 
day, within the notion and equity of a 
remedial statute intended for the settle- 
ment of right." Where, however, it 
is necessary to show which was the 
first of two acts, the Court is at liberty 
to consider even the fraction of a day, 
Chick V. Smith, 8 Dowl. 337. 

(r) DosY. Grundy, 1 B. & C. 284 ; 
ThmstwU v.Bedwett, 2 Wils. 7 ; Doe v. 
Ford, 2 Smith, 407 ; Adams on Eject. 
335, 3rd ed. 
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before the commission day of the assizes, and the pbuntifi* is non* 
suited on accoiint of the defendant's not confessing, Ac, the eze* 
cutor or administrator of the lessor cannot recoTer anj costs (Q. 

But where a defendant died the night before the trial of a caiuse^ 
at the sittings in Term, and the cause came on for trial, the Ter> 
diet and the judgment entered up thereon were set aside, opon 
application to the Court (u). The sittings in Term are not re- 
garded as one sitting in law, so that a trial at anj sitting daj 
would have relation to the first day of the sittings (x). It has, 
however, heen held in a later case, in which Taylor v. Harris was 
referred to, that all the causes that are tried by adjournment 
from the first day of a sittings in Term, are to be considered as 
tried on that day (y). Hence it follows, that if a plaintiff or de- 
fendant die after a sittings begin, and the cause be tried during 
those sittings, though after his death, the case is within the 
remedy of the statute (jf)» The judgment upon this statute is 
entered for or against the party, as if he were alive (a) ; and it 
should be entered, or at least, signed (6), within two terms after 
the verdict (e) ; for signing the judgment is an entering of it within 
the statute {d). The scire facias must pursue the judgment, and 
must recite it, as if it had been entered in the deceased party's 
lifetime (tf), and must be in the same form as if he had died after 
the judgment. 

From these decisions, it follows, of course, if a phuntiff or d^ 
fendant should die before the first day of the assizes or sittings, 
and before the cause has been entered for trial, that the old ocHn- 



(0 2 WUs. 7 ; bat where the hat- 
band and wife were leMors, and the 
hasband died after entering into the 
rale, the wife was held liable for costs ; 
Harrison, L. and T. 835, 3rd ed. ; and 
costs taxed apon the common rale by 
eonaent haTe been ordered to be paid 
by the defendant to the repreeentatiTe 
of the lessor of the plaintiff, who died 
after trial, Barnes, 119. 

(«) Tmflor ▼. Harria, 3 Bos. & Pal. 
549. '^The sittings in term neither 
commence with the term, nor are any 
part of the term, they are appointed at 
the discretion of the chief jostioe.'' 

(d?) Johnnm ▼. Budge, 3 Dowl. P. 
C. 207 ; Johnson v. Hamilton, 4 Dowl. 
762. 

(y) Cheetham w, Shovenant, 12 M. 



& W. 515 ; and see Moon t. Boihuim^ 
U M. & W. 427. 

(i) 1 Wms. on Exec 761, Ath 
ed. n. 

(a) WeHon t. Mme$, 1 Salk. 42 ; 
CoUbeek ▼. Peck, 2 Ld. Raym. 1280 ; 
2 V. Wms. Saand, 72, n. \ Burnett t. 
Holden, executor, 1 Mod. 6 ; 2 Tidd*s 
Prac. 8th ed. 1168. 

(d) HoUe ▼. Baker, 1 Sfd. 385 ; WeU 
T. SpurreU, Barnes, 261 ; Puke ofNor^ 
JbWe cote, 1 Salk. 401. 

(c) But see Chanvel ▼. Ckimem, 4 B. 
& Ad. 590; S, C, 1 Ner. & M. 731. 

(d) See note (f), ante, page 181. 

(e) Cokheck v. Peck, 2 Ld. Raym. 
1280; Burnetts, ffolden, 1 Lev. 277; 
I Mod. 6 ; Saunders Y. JH'Gowran, 12 
M. & W, 224, ante, note (a). 
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mon-law rule prevails^ and tbe suit would be thereby abated (e). 
OtheTwiBe, not \ and a 9cire facias would then be required by or 
against the personal representatives of the deceased plaintiff or 
defendmt, to have execution of the judgment. 

2. Of ca»ea where the death of the plaintiff, or defendant, hai ^^^Ji\l^ 
occurred after verdict, and before judgment. — The intention of the Jjj'^|{''^*f 
statute (/), it would appear from the cases which have been de- happenii 
oided upon it was, to make a verdict obtained against a party who diet and bo- 
dies before judgment is signed, (provided it be entered up within ment. 
two terms after the verdict, as directed by the Statute,) of the' 
same effect in binding the goods and chattels of such defendant 
in the hands of his executor or administrator, and his lands in the 
hands of his heir, as if the judgment had been entered up in his 
lifetime. 

Thus, in Colebeek v. Peck(£i), in which the plaintiff sued a 
scire facias against the defendant, aa executor to T. S., on a judg- 
ment obtained by him against the testator, who died after the 
verdict, and before the judgment ; the writ of scire facias being 
general, and supposing a judgment signed against the testator in 
Ilia lifetime, was held on demurrer to be good. Parke, B., in' 
speaking of this case, when cited in Saunders v. M'Gowran (A), 
aays, it '' seems to show, that a judgment against a party who has 
died after verdict, but before judgment, is to have the same effect 
as if the party had been alive. The rule there laid down is, that 
the plaintiff may enter up judgment in the cause, as if the party 
were alive." 

And in Saunders v. M^Gowran and another (A), where the plain- 
tiff obtained a verdict, and M'Growran having died before the 
iudgment was entered, the judgment was entered up under the 
stat. 17 Car. II. c. 8, s. 1, and a scire facias was issued against the 
heir and terretenants of M'Gowran, that they might show cause 
why the damages, &c., should not be levied on their lands and 
tenements ; it was contended, that the lands having descended to 
the heir before the judgment was signed, they were not bound by 
the judgment against the ancestor ; but the Court held that, ac- 
cording to the case of Burnet v. Holden (t), goods and chattels 
were clearly bound by the judgment, and that by analogy it would 
bind in the case of land also (Jc). 

{e) And see ante, p. 182, n. (a); (A) 12 M. & W. 224. 

Taiflor V. Harris, 3 B. & P. 549. (0 1 Lev. 227 \ S. C. \ Modw 6. 

(/) See the stat. cited tmU, p. 180. (k) In tbe ooone of tbe argument, 

(^) 2 Ld^ Raym. 1280 ; Burnett t. io Saunders ▼. M^Gowraut Mr. Baron 

Holden, 1 Lot. 227. Parke ia reported to have uid, *' Tbe 
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£iiteri]|g 
jodgment 
nunepro 
tune. 



Where a plaintiff obtained a Terdicfc at the Spring Asaiaee, and 
the defendant died afterwards on the 18th of April ; the eoets 
were taxed on the 2l8t, final judgment waa signed on the 22iLd, 
and' a ^. /a. issued on the same daj> tested on the first day of the 
term, without a previous 9cire faeias having been issued; the 
Court refused to set aside the Ji. fa. for the irregularitj, the writ 
of Ji.fa, being on the face of it regular. The objection should 
have been to the judgment (/). 

It has been already seen that the judgment must be entered^ 
or at least signed within two terms after the verdict (m). 

Where there has been any delay in signing the judgment by an 
executor or administrator, not imputable to the laches of the 
party, but to the act of the Courts the Court will usually permit 
the judgment to be entered nimc pro tvnc (n). The power of the 
Court to enter judgment nunc pro ttme does not, however, in any 
respect depend upon the statute 17 Car. II. c. 8. It is a power 
at common law, and by the ancient practice of the Court, to pre- 
vent an unjust prejudice to the suitor by the delay unavoidably 
arising from the act of the Court, and has been uniformly exer- 
cised, unless the delay is imputable to the laches of the party 
applying. The effect of the judgment, when entered, may depend 
on the statute 17 Car. II. c. 8 ; but the power to enter it does 
not (o). If, therefore, either party die after a special verdict, or a 
special case, and pending the decision thereon, or after a motion 
in arrest of judgment, or for a new trial, or pending the time that 
a demurrer is waiting for argument, or for the judgment of the 
Court, judgment may be entered at common law, after the death 
of such party, nunc pro tunc, as of the term in which the postes 
was returnable, or judgment would otherwise have been given ; 
in order that the delay arising from the act of the Court may 
not turn to the prejudice of the party {p). So a judgment 
may be entered name pro tune without reference to the statute of 
Chas. II., where a verdict has been taken, subject to an award. 



lands are bound bj the jadgment in the 
wme mMiner as if the aDoesUnr had 
been living, and had sold them under 
the likecircomstanoes." 

(0 Watton ▼. Maskea, 2DowL 810. 

(m) See an/e, p. 182, n. (b), (c). 

(n) Chit. Arch. Prac. 8th ed. 1016; 
^orHfon and oikert ▼. Heatkom and 
alherM, 1 D & L. 529. 

(o) Emau ▼. Meet, 12 Ad. & £1. 175. 

(p) Wma. on Exec. 4th ed. 762 ; 



Chit. Arch. Prac. 8th ed. 1016; Tidd's 
Prac. »th ed. 932 ; CarUaie ▼. Qar^ 
land, 9 Bing. 85 ; Key r. Goothrim, I 
M. & S. 620 ; Brydffee ▼. Sm^ftk, U. 
93 ; GHffith V. WWiame, 1 Cr. & J. 
47 ; Lawrence t. ffodeon, 1 T. & J. 
863 ; GiUert t. Dyneiey, 3 Soott, N. 
R. 385 ; Lanman t. Lord Jmdiep^ 2 
Soott, 83 ; 8 Bing. 22 ; Brfdgta ▼. 
Smith, 4 Bing. N. S. 116; Mara ▼. 
Qmn, 6 T. R. 7. 
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aaid the sviard ib made in the lifetime of the parties, but pending 
a rule to set aside the award, one of the parties dies (g). But at 
common law, a judgment cannot in any case be entered nunc pro 
tune, unless the delay be attributable to the act of the Court (r) ; 
nor will the Court grant leave so to enter the judgment, except on 
that ground («). 

By the rule of Hilary Term (Pleading Eules), 4 Will- IV. r. 3 
(^)y '' All judgments, whether interlocutory or final, shall be en- 
tered of record of the day of the month and year, whether in term 
or vacation, when signed, and shall not have relation to any other 
day. Provided, that it shall be competent for the Court or a 
judge to order a judgment to be entered mme pro tune. But this 
rule only applies, as formerly, to the cases where the delay is 
occasioned by the act of the Court (»). The general rule is that 
judgment cannot be entered up against a party after his death ; 
but where the parties have been delayed by the act of the Court, 
protection may be extended to them in consequence (x). Thus 
in Blewett v. Tregoning (y), where, after the plaintiff had obtained 
a verdict, the defendant obtained a rule nm for a new trial, which, 
afier the lapse of a year, was discharged, the defendant having 
died in the mean time, the Court ordered judgment to be entered 
nunc pro tunc, though more than two terms had elapsed since the 
discharge of the rule, it appearing that the delay was occasioned 
by the taxation of the costs, without any fault being imputable to 
the plaintiff (f^). Where by the terms of a judge's order, made 
by consent, a plaintiff was to be at liberty to sign judgment for 
debt and costs on a particular day, but before that day the de- 
fendant died, the Court would not permit the plaintiff to enter 
judgment nunc pro tunc as of the day when the consent was given, 
as it would be in effect introducing a new term into the order, 
without the consent of one of the parties (a). 

The Court has no power to order rules made under the Inter- 
pleader Act (1 & 2 Will. lY. c. 58), to be entered up other than 

iq) Bryd0e9 t. SmUh, 8 Bing. 29. Bing. N. C. 149. 

(r) Lanprtnoe t. Hodgwn^X Y. & J. (jr) Vaughan y. Wibon, 6 Dowl. P. 

368; LaumanN.LordAiuUey,2M»8c C. 210; Doe d. Taylor ▼. Critp, 7 

W. 535. DowU 584. 

(«) J>oe d. Taylor ▼. Criapt 7 Dowl. (y) 4 Ad. & S. 1002. 

584 ; Biaeibum ▼. Godrich, 9 Dowl. (j) And eee Evans ▼. Reef, 12 Ad. 

337 ; 2 Chit. Arcb. Plrac. 8th ed. 1017. & £. 167, where all the cues are re- 

(/) JerrU'i New Roles, p. 116. ferred to. 

(«) Launum v. Lord Awdley, 2 M. {a) WUkkmi. CatUy, 1 D. N.S. 855. 
& W. 535 ; Lambirth ▼. Barrington, 2 ^ 
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as pointed out in the 7th sect., namely, according to tiieir tame 
date (A). 

There must be a Metre facias to reviye the judgment in all caaeOy 
before execution can be issued by the personal representativee of 
the deceased (c). In one case, however, where the plaintifis' at* 
tomey gave the defendants* attorney their own undertaking, as 
security for costs, and the defendant obtained a Terdict, and died, 
and judgment was entered up in his name in two termB, it was 
held, that the attorney for such deceased defendant, haying a 
claim against his estate in respect of the costs, might enforee the 
security, to satisfy such clmms, without any sore /ados having 
been sued out by the personal representatives (d). As the judg- 
ment is general against the party, as if he were living at the time 
it was entered, so the scire facias must follow the judgment, and 
recite it as if it had been entered in his lifetime ; or, in othor 
words, the 9cire facias must be in the usual form the writ is cqD' 
ceived in, when brought by or against the personal i«presentativeB 
of a party, by or against whom a judgment has been obtained (e)« 
When the S. Of coses where the death of the plaintiff or defendaaU has 
pfafnt^OT^ occurred before interlocutory judgment. — If a plaintiff or defendant 
h^puMhe- sbould die before interlocutory judgment, the common-law rule 
hMutoxT^' applies, and the suit abates, as the case is not within the statute of 
judgment. 17 Q^kT. II. c. 8, 8. 1 (/) ; and it has been held not to be within the 
statute 8 & 9 Will. III. c. 11, s. 6, which provides, that if a plain- 
tiff or defendant should die after interlocutory and before final 
judgment, the action shall not abate (^). In Wallop v. Irmn (A), 
where a defendant died before interlocutory judgment, it was 
held to be irregular to sign interlocutory judgment afterwards^ 
and proceed upon the statute oiS &9 Will. HI. 
dSS'ofthe ^' ^f ^^^' ^^^ ^*^ ^^^^ ^f ^^ plaintiff or the defendant has 
Srf°d*^T ^^^^^^ after interlocutory and before final judgment. — By the 
happeni statute 8 & d Will. in. c. 11, s. 6, it was enacted, ''that in all 

after inter- , 

i^toijaiid actions to be commenced in any Court of Becord, if the plaintiff 
Judgment, or defendant should happen to die, after interlocutory and before 

(b) LambirthY.Barrmfftonf 4Dowl. Exec. 4th ed. 762 ; ColebeeJt t. Peek, 
126. 2 Ld. Raym. 1280 ; Bumeti t. Hd- 

(c) Earl ▼. Broum, 1 WiU. 302 ; Bac. den, 1 Lev. 277 ; S.C.I Mod. 6 ; lee 
Abr. tit. Scire Padaa, C, 4 ; 2 Inst. references to forma, poet, Append, in 
471 : Godb. 83 ; Cart 112, 113« these oases. 

(d) Chttuoel T. Ckimem, 4 Q. & Ad. (/) Ante, p. 160. 
590. {g) ^eepoeL 

(e) 2 Tidd's Free. 8th ed. 1168 ; 2 (A) 1 WUa. 315 ; 2 V. Wms. Sanad. 
* y. Wms. Saund. 72 o; 1 Wms. on 72 g. 
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Jiwud judgment^ the action sliall not abate bj reason thereof, if 
such action might be originally prosecuted or maintained by or 
against the executors or administrators of the party dying ; but 
tlie plaintifl^ or, if he be dead, after such interlocutory judgment, 
bis executors or administrators, shall and may have a tcire faciae 
a^inst the defendant, if living after such interlocutory judgment, 
or if he died after, then against his executors or administrators, 
to show cause why damages in such action should not be assessed 
luid recovered by him or them ; and if such defendant, his execu- 
ikOTS or administrators, shall appear at the return of such writ, and 
not show or allege any matter sufficient to arrest the final judg- 
ment, or being returned warned, (or upon two writs of 9eire faei<Uy 
it be returned that the defendant, his executors or administrators, 
had nothing whereby to be summoned, or could not be found in 
the county,) shall make default, that thereupon a writ of inquiry of 
damages shall be awarded, which being executed and returned, 
judgment final shall be given for the plaintiff, his executors or 
administrators, prosecuting such writ or writs of 9eire faeiw 
against such defendant, his executors or administrators respec- 
tively." It will be seen that the provisions of this enactment are 
expressly confined to those cases in which the action might 
^* originally have been prosecuted or maintained by or against the 
executors or administrators of the party dying ;" an action for 
libel, therefore, where the damages are personal, has been held by 
the Court of Common Fleas to abate by the death of the plaintiff 
after interlocutory judgment, and writ of inquiry executed, but 
before the day in banc, and that final judgment could not be en- 
tered fi>r the plaintiff for the damages assessed (t). 

Should either party die after interlocutory judgment, and before Fwm of tiw 
the execution of the writ of inquiry, the form of the 9cire faciae 
should be for the defendant, or his executors or administrators, to 
show cause why the damages should not be assesged and recovered 
against them (A), and to hear the judgment of the Court there- 
upon (J). When, however, the death happens after the writ of in- 
quiry is executed, and before final judgment, the scire facias must be 

(t) Ireland ▼. Changmeytj 4 Taant. matter sufficient to anreit the final 

884. judgment, then a writ of inquiry shall 

(k) See Lil. Entries, 547 ; Smith y. be awarded." 2 Y. Wms. Saund. 72 q ; 

Harmon, 1 Salk. 315 ; " He is by the 1 Wms. on Exec. 4th ed. 765 ; 2 t^. 

words of the statute to show cause why 1 707. 

damages in such case shall not be as- (I) See Smith y. Harmtm^ 6 Mod. 

sessed and recovered ; and if he shall 145, per Holt, C. J. ; 2 Tidd's Prac. 

appear at the return, and not show any 8th ed. 1170. 
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to Bh<meni8evlij the dnDAgesMBesBedbj the juiy should not be 
adjudged to the pkmtiff or fau execaton at administntorB (*•), 
^ the sdre faeias being a quasi ocmtinuation of a matter of record, 
in order to hare execution thereon'' (n). 

Final judgment under this statute must he signed against 
the executors and administratiNrs of the party, for they ore ex- 
pressly taken notice of for that end, and the scire facitu is to be 
against them, and not against the testator or intestate himself, as 
under the former statute of 17 Car. II. e. 8, which (where the 
defendant dies after verdict) makes the judgment good against 
the defendant only (o). 
When two Where the defendant dies after interlocutory, and before final 
scire faoM judgment, the plaintiff must sue out two writs of scire facias, to 
enable him to obtain execution; one before final judgment is 
signed, in order to make the execut<Mrs or administrators, who are 
strangers to the record, parties to it(p); the other after final 
judgment is signed, in <H*der that they may have an opportunity 
of pleading no assets, or any other matter of defence which an 
executor or administrator may plead. For it would be unrea- 
sonable that the executors or administrators should be in a worse 
situation where their testator or intestate died before final judg- 
ment, than they would have been in if he had died after (q). As 
m the case of Poulett t, Wightman (r), before the House of Lords, 
where the defendant died intestate after interlocutory judgment 
signed, and a writ of inquiry of damages executed ; but before it 
was returned, the plaintiff declared in scire facias against the ad- 
ministrator, who pleaded plene administramt, and set forth in his 
pleas divers specialties due and owing from the intestate, and 
charging the estate. The plaintiff having replied, admitting the 
truth of the pleas, and praying judgment and execution of the 
goods of the intestate quando acciderint, entered up final judg- 
ment, " to have execution against the defendant as administrator 
according to the force, form, and effect of the said recovery;" no 



(m) Gotdaworthy ▼. Southeoft, 1 
WiU. 243 ; Wriffht v. Nutt, 1 T. R. 
388 ; 2 y. Wms. Saund. 72 f ; 2 Tidd'i 
Prac. 8th ed. 1170. 

(n) Cocks ▼. Brewer 1 1 1 M. & W. 56 ; 
Wright Y. Nutt, 1 T. R. 388. 

(o) Wetion ▼. Jamee^ 1 Salk. 42 ; 1 
Wms. on Exec 4th ed. 766; 2 t^. 
1707. 

(p) See ante^ book ii. ch. i. ; and 



wee post, p. 193. 

{q) TomkvM y. Gratton, Say. Rep. 
266 ; 2 V. Wms. Saand. 72, n. ; 2 
Tidd's Prac. 8th ed. 1170 ; 2 Wms. on 
Exec. 4th ed. 1707. As to whether 
the rule for a scire facias shoold 
be a role nisi or absolute, io the first 
instance, see Brewn y. Ewms, 2 Tjrw. 
389. 

(r) 1 BU., N. S., 138. 
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lecovery hftviBg been before stated in any part of the proceed- 
ings on the record, no final judgment having been given in the 
original action, and no provision being made hj the judgment for 
the specialty debts, it was held that the judgment was erroneous, 
and it was reversed with costs («). 

To the scire facias upon the interlocutory judgment, the defend- ^^*^A^^ 
ant's executor cannot plead a judgment obtained against him on a nxy v^^»d. 
bond due to the testator, and no assets ultr% nor any plea of a 
similar nature ; for the statute did not intend that the executor 
should be in a better situation, as to the assessing of damages 
upon the inquiry, than his testator, who could have pleaded 
nothing but a r^ease, or other matter in bar arising jnUs 
darrein (t), 

SeeoruUy, of those eases in which a sole plaintiff or defendant ^^i^^^ 
has died after fnal judgment, and before execution, — Where a sole **5^^j'®'dj*^ 
plaintiff or defendant dies after final judgment, and before execu- «(ter aukI 
tion, a scire facias must be sued out by or against his personal <^°£j^f^ 
representatives, in order that execution may be had of the goods 
and chattels of the party against whom the judgment is given, the 
rule laid down in Penoyer v. Brace (u) applying. 

The scire facias must be brought by or against the persons who 
represent the deceased. If the plaintiff in a personal action die, the 
scire facias must be brought by his executor or administrator ; in 
a real action by his heir(dr). In a mixed action it is said, if 
the lands to be recovered be fee simple, the heir and executor 
shall join in the scire facias, and the heir have execution as to the 
lands, and the executor execution as to the damages (y). On the 
death of a plaintiff, the scire facias may be in the names of all the 
executors, although one only has proved the wiU (s). 

Thus, upon the death of the party against whom the judgment 
is given, in order to have execution of his lands, the other party 
(whether plaintiff or defendant) must proceed by scire facias 



execution. 



(«.) aV.Wms. Saand« 72 r, n.; 2 
Wms. on Exec. 1708, 4th ed. 

(0 Smilh ▼. Harmon, 1 Salk. 315 ; 
5. C, 6 Mod. 142 ; 2 Wms. on Exec 
4th ed. 1 708 ; and see Server v. Green, 
1 M. & S. 229. 

(u) Ante, p. 175 ; 1 Ld. Raym. 245 ; 
5. C, 1 Salk. 319 ; 2 V. Wms. Saund. 
6th ed. 6, n. 1 ; ante, book ii. ch. i ; 
1 Wms. on Exec. 4th ed. 761 ; Earl 



T. Brown, 1 Wils. 302 ; Chatwell ▼. 
ChimeUi, 4 B & Ad. 590 s Bac. Abr. 
Ut Execution, G, 2 ; Com. Dig. Exec. 
F, Pleader, 3 L 7. 

(x) Bac. Abr. tit Scire Facias, C, 
5. 

(y) 19 E. 45 b\ 43 E. 3, 2 ; Rol. 
Abr. 889 ; 2 Chit. Arch. 8th ed. 1014. 

(z) Scott V. Briant, 6 N. «6 M. 381. 
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agunst the heir and terretenants, in order to have execution by 
eUffit agamst the lands of the judgment debtor (a). 

But when judgment is had against one who dies before execu- 
tion, a wire fadas will not lie against his heir and tenretenante 
until wJdl be returned to a Mre/acias against his executors or 
administrators (5). 

And where a scire facias has properly issued against the exe« 
outor or administrator, and revired the judgment, even though it 
be more than fifteen years old, and under the Beg. G«n. of 
HiL Term, 2 Will. lY. i. 79 (c), requiring a rule to show caofie 
before it could issue, the judgment being reyived against tlie 
executor or administrator, the scire facias may issue at onoe 
against the heir and terretenants, calling upon them to show why 
the lands shoidd not be deliyered in pursuance of such judgment 
without any previous rule to show cause as against thasiy and 
they can plead any defence they may have in answer to the 
second scire facias (d). 

When nihil is returned, the plaintiff may have a scire /asias 
against the heir of the defendant, either alone or jointly with 
the tenants of the lands whereof the defendant was seised at the 
time of the judgment, or at any time after (e). It is the usual 
way to join the heir and terretenants in the writ of scire facias (f} ; 
but it is said that, if it be returned that the heir has no lands, the 
writ may proceed against the tenants of the lands without him (y), 
and it may be either against the tenants of the lands generally 
without naming them, or against them by name (A) ; but the 
former is the usual form ; for if the plaintiff undertake to name 
them, he must name them all, and if he do not, those who are 
named may plead in abatement (t). It seems, however, to be the 
better opinion, that the terretenants alone are not to be charged 
until the heir be summoned, or it be returned that there is no 



(a) 2 Tidd. Prac. 8th ed. ll?l; 2 
Tnst. 395 ; 1 Wms. on Exec. 4 th ed. 
766 ; 2 Chit. Arch. 8th ed. 1013. 

(b) Carth. 107 ; 2 Tidd's Prac. 8th 
ed. 1173; 2 Saund. 6th ed. 72«;Bac. 
Abr. tit. Scire Facias, C, 5. 

(c) 3 B. & Ad. 385. 

(d) Wright v.Madoeks and other8,% 
Q. B. 119. 

(0 2 Saund. 6th ed. 72 « ; Wright 
▼. Madockit 8 Q. B. 122. 



(/) P. N. B. 597 ; Heydtm't eate, 
Cro. Eliz. 896 ; Eyres ?. Ttnmton, Cro. 
Car. 295. 

(g) F. N. B. 597 ; bot Bee 2 Saimd. 
6th ed. 72 8 \ 2 Tidd'i Prac. 8th ed. 
1173. 

(A) Proctor t. Johnson, 2 Salk.600; 
Bac. Abr. tit. Scire Facias, C, 5. 

(0 Bererford t. Cokt Comb. 282 ; 
2 Saand. 6th ed. 7, n. 4 ; Bac. Abr. 
tit. Scire Fadas, C, 5. 
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heir, or tbftt the heir hath not any lands to be charged ; for the 
heir may have a release to plead, or other matter, in bar of execu- 
tion ; and his land is rather to be charged than the land of the 
terretenants ; for the heir shall not have contribution against the 
terretenants as they shall against him ; also, if the heir be within 
age, the parol shall demur, and the terretenants shall have the ad- 
yantage of it (A). 

So the executors or administrators of the plaintiff (or party re- 
eoyering the judgment) may have execution by elegit, as well as 
the plaintiff himself; but under the rule iaPenoyer y. Brace (I) they 
cannot sue it out without a eeire faeiae, even within a year. So 
ibey may have a eeire faeias by a favourable construction of the 
flftatute 82 Hen. YIII. c. 5 (m), in order to obtain a new writ of 
elegitf if lands have been delivered to their testator in execution 
on a judgment, and he have been evicted before the judgment debt 
has been wholly levied (»)• If any of the executors or adminis- 
trators are feme eoverte, their husbands must be made parties to 
the scire facias (p); and although an executor or administrator be- 
come bankrupt, he may still proceed by eeire facias, as the bank- 
ruptcy does not affect his representative character (o). 

It seems to be dearly settled, says Chief Baron Gilbert, that if ^^^{JjJJ. 
an administrator durante nUnore atate of an executor brinira an orator du- 
action and recovers, and then his time determines, the executor «toteofan 
may have n,seire faeias upon that judgment (jpi). If a judgment be 
obtained by an executor or an administrator c/uran/e minore ustate, 
the executor at his fiill age may have a scire faeias, for he is privy 
to the judgment (9). 

The scire faeias on a judgment by the personal representatives 
states, in addition to the judgment, the death of the testator or 
intestate, as the Court has been informed by the person suing it 
out, who is described as his executor or administrator. If the 
writ be brought against personal representatives, it states that 
the testator died having made the defendant his executor, or 

{k) Viner's Abr. tit Exec. (R. a) ; {p) Bac. Abr. tit. Executors, B, ) ; 

Bac. Abr. tit. Scire Fadas, C, 5 ; 2 Beamond v. Ijong^ Cro. Car. 227 ; Barb' 

Tidd'i Prac 8th ed. 1174 ; 2 Saund. lock y.Read, Anon. Godb. 104 ; Hatton 

6th ed. 72 ». ▼. Ma$ene, 1 Keb. 750 ; 1 Lev. 181 ; 

(0 Ubi n^a, 2 Inst. 395 ; 2 Saund. Coke 7. Hodges, 1 Vern. 25 ; Mq;or ▼. 

6th ed. 68 e. Peck, 1 Lutw. 342 ; per Cur. Anon. 

(m) See antef book i. ch. 4. 3 Leon. 278 ; Kemp r. Lawrence^ Owen, 

(«) Co. Utt. 290 ; 2 Saund. 6th ed. 134 ; King ▼. Death, Brownl. 57, 

68 €» contra. 

(o) 2 Saund. 6th ed. 72 r. {g) Com. Dig. tit. Pleader, 3 L, 5. 
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in the case of an administrator, the death of the intestate and the 
grant of administration ; and it is for the defendant to show whj 
the plaintiff should not have execution of the debt or damages to 
be levied of the goods and chattels which were of the testator or 
intestate at the time of his death, in the defendant's hands to be 
administered («). 

An affidavit in support of a rule absolute for a judgment on a 
9eire/aeia9 at the suit of executors on default of appearance by the 
defendant, after notice that in default of appearance judgment 
would be obtained thereon, must show that the probate has been 
granted to them ; as the Court before it can grant judgment 
ought to be fully satisfied that probate has been taken out (/). 

But although when the judgment creditor dies before execu- 
tion, his executor or administrator cannot proceed without a tare 
faeiat ; yet if the testator or intestate should die after the de- 
fendant is charged in execution, the executor or administrator 
is not in such a case bound to revive the judgment by Beirefaeiaej 
or to charge the defendant in execution de now> (u) ; or if the 
peiM^Stf plaintiff appointed no executor, or administration be not granted, 
b ehu^^ the money must be brought into court, and there be deposited 
until, &c. (a?). 

And if the defendant die after execution is sued out, the writ 
may, it seems, notwithstanding be executed on his goods in tlie 
hands of the executor, &c. (y) 

But where the plaintiff having charged the defendant in execa- 
tion died, and the defendant's wife took out administration to the 
plaintiff, the Court ordered the defendant to be discharged out of 
custody, as there was an end of the action, the defendant's wife 
being the legal representative of the plaintiff; and it was held 
that the plaintiff^s attorney had no lien on the judgment for his 



faciku ne- 



where the 
death of 
thejadg- 
rnsnt cre- 



In execu 
tkm. 



(•) Tidd's Prac. 8th ed. 1173; 2 
Wmi. on Exec. 4th ed. 1702 ; and see 
References to Forms, Append, pott, 

(0 Vbgeland eatother, Erecutorgt ▼. 
Thon^tmn, 1 Ezch. 60 ; S. C, 5 D. & 
L. 114. 

(tf) 1 Tidd's Prac. 8th ed. 370 ; 1 
B. & P. 176 ; 2 Tidd's Prac. 8th 
ed. 1171; 1 Wms. on Exec. 768; 
2 Cbit. Arch. 8th ed. 1013 ; Colete 
Y, Veer, Cro. Car. 459. ** There is 
a difference betwixt a judicial writ 
after judgment to do execution and a 



writ original ; for the writ judicial to 
make execution shall not abate, nor is 
it abateable by the death of him who 
sues it ;" and see Hmrimm t. Bowdeu, 
I Sid. 29; Clerk t. Withera, 2 Ld. 
Raym. 1073 ; S. C, 1 Salk. 322 ; Tidd, 
9th ed. p. 1000. 

(jt) 7%or(niffkgood'» ease, Noy, 7S ; 
Clerk Y. Withere, 2 Ld. Raym. 1073. 

(y) 3 Wils. 399 ; Comb. 33 ; 1 Chit. 
Arch. 548, 8th ed. ; 2 Chitty's Ardi. 
8th ed. 1013 ; 6 Bac. Abr. tit. Scin 
Facias, C, 1. 
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costs (z). The Court; of Common Pleas have also discharged 
a defendant out of custody, in execution afber the plaintiff's death, 
it appearing that the next of kin on seryice of the rule nen did not 
intend to take out administration (a). But thej would not dis- 
charge a defendant out of custody in execution at the suit of 
a plaintiff, although the application was not made till eighteen 
montlifl after the death of the latter, it appearing that he had 
appointed executors, who were still aliye, and who had not as- 
aented to the discharge {b). 

Where a judgment was signed against a defendant, which was 
afterwards set aside on the terms of payment of costs, but the 
defendant having died before the rule was made absolute, the 
plaintiff got that rule set aside, and commenced an action of scire 
faeioB on the judgment ; the Court allowed the administrator to 
come in and defend in the name of the original defendant, and set 
aside all proceedings subsequent to the declaration, on payment of 
costs, except those of the rule to rescind (<r). 

"Where a defendant seeks to obtain his discharge as an in* ^Y^i!^? 
solvent, the plaintiff having died, he must serve the notice on the "^ to 
personal representative, or show that there is no personal repre- discharge 
sentative, before a notice to the attorney of the plaintiff will be solvent, the 
deemed sufficient (c?). CaviDgdied. 

The efficacy of a writ in execution of a judgment does not 

Writ of 

cease with the death of the judgment creditor ; and, therefore, a exeoution 
writ of eapiat ad eatisfaeiendufn, issued in the lifetime of the itf(^me of 
judgment creditor, may be executed after his death ; and that is men" Zedi- 
llo ground for the discharge of the defendant out of custody (0). So, ll^er hu 
if the plaintiff die after 9b fieri faciae ^ued out, the writ may, not- ^^^*^' 
withstanding, be executed, and his executor or administrator shall 
faaye the money ; or if there be no executor, and administration be 
not as yet granted, the money shall be brought into Court, and 
there deposited tintil some person appear to claim it as repre- 
sentative of the deceased (/). 

No action of debt suggesting a devastavit by the executor will ^^^ 
lie against him upon a judgment obtained against his testator ; ^*^^" 



executor. 



(r) Payne 7. Brie, 8 T. R. 407. & P. 743. 

(a) Parkin»fm ▼. Horlock, 2 N. R. (c) Caeh ▼. Cock, 2 Dowl. P. C. 3. 

240 ; Bnmghttm ▼. Martin, 1 B. & P. (d) Bx parte Richer, 4 Dowl. P. C. 

176. 275. 

(&)i>Miif/bftfY.(7o«A2miiM,8Moore, (e)SiH9Y. Cfrifith, 16M. & W. 106. 

145 ; Hohnee ▼. Murcott, 3 Moore, (/) Clerk t. Withere, 2 Ld. Raym. 

529 ; S, C, 1 BiDgh. 431 ; FothergiU 1072 ; 1 Chilty't Arch. 8th ed. 548. 
▼. fTaUan, 4 BiDgh. 711 ; S. C, 1 M. 
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because that is no admission of assets by the executor: and, 
therefore, in such cases, it is necessary to sue out a writ of scire 
facias against the executor, to make him a party to the judg- 
ment (^). 

A creditor may, in some cases, take the testator's goods in exe- 
cution in the hands of the executor; as, where judgment has 
been recoTered within a year before the testator's death (A) : in 
which case the judgment and execution will bind the goods from 
the day of the signing of the judgment and the teste of the writ 
of execution against all but purchasers (t). And, provided the 
writ of ^. fa. be tested in the lifetime of the defendant, the execu- 
tion creditor may issue it after the defendant's death ; the 3^4 
Will. IV. c. 67, s. 2, providing that *' all writs of execution may be 
tested on the day on which the same are issued," not being obli- 
gatory (A). Care however must be taken, in such cases, to test 
the writ of execution on a day previous to the testator's death ; 
for, if tested on a subsequent day, it would be an irregularity (f) ; 
and also that it is not taken out tested before the judgment is 
actually signed (m). 

In a declaration by executors or administrators it is usual to make 
a profert of the letters testamentary, or of administration (n). 

It is not necessary to state the death of the testator in a scire 
facias on a judgment recovered by an executor (o). 

With respect to the pleas which an executor or adminis- 
trator may plead in defence to a scire facias, upon a final judg- 
ment obtained against his testator or intestate, it is said that if 



(p) Crotby ▼. Geering, cited in Ber- 
wiek ▼. Andrewi, 2 Ld. Rayin. 972 ; 
2 Wmt. on Exec. 4th ed. 1700 ; see 
references to forms, post, Append. 

(A) OdeM y. Woodward, 2 Ld. Raym. 
850 ; 1 Sannd. 219/, n. ; Bregner ▼. 
Lanffmfod, 7 T. R. 20 ; Waghome ▼. 
Langmeadf 1 Bos. & Pull. 571 ; Ctdvert 
▼. TomUn, 5 Bing. 1 ; S. C, 1 M. & P. 
1 ; Farm t. AiJkwuon, Willes, 427 ; 2 
Ld. Raym. 766 ; 7 Mod. 2. 93 ; 1 Salk. 
87 ; Sobhuon y. Tonge, 3 P. Wms. 398; 
Finch y. WmehelKa, ibid, note (e) ; 
Heapg y. Parrit, 6 T. R. 368 ; 2 Wms. 
on Exec. 4th ed. 1701. 

(f) 1 Saund. 219/, flr. 

(*) Brocher v. Pond, 2 Dowl. P. C. 
472 ; the words of the stat. are '* may 



be tested," not <* mu»t be tested ;'' and 
see Harmer t. /oAmoii, 14 M. & W. 
336; S. C, 3 D. &L. 38; PeaeocitT. 
Day, 3 DowL P. C. 291. 

(0 Heapy y. Parrit, 6 T. R. 369; 
and see note to Peacock y. Day, 3 Dowl. 
P. C. 294 ; Chick y. Smiih, 8 Dowl. 
337 ; 2 Saund. 6th ed. 219,^. 

(m) Partont y. Geii, 7 T. R. 21, 
note (c) ; 2 Wms. on Exec. 4th ed. 
1701. 

(n) 2 Saund. 6th ed. 72 M ; 2 Saond. 
9/. 6th ed. Dote (12); Botworih w. 
Ridgeley, Carth. 69; Com. Dig. lit 
Pleader, 3 L, 3. 

(o) Bac. Abr. tit. Scire Pacias, D; 
Morfoot y. Chivera ei Uxor, I Stra. 
631. 
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an executor or adminiBtrator plead plene administravity it is bad 
on special demurrer; and that he ought to plead that he had 
nothing in his hands at the time of the death of his testator or 
intestate, or that no goods came to his hands except so much (if 
any did), and show how he administered them {p). But this seems 
questionable ; and indeed Lord Holt said, in the case of Newton 
Y. Mieharda (g), that precedents prevailed with him more than the 
reason of the thing. The plea was pleaded in Heckey v. Hayter (r) 
without any objection, it being agreed on all hands that such a 
plea was good. 

The practice of the Court cannot be pleaded as an answer to an 
existing judgment ; thus, where, to a declaration in scire faeiae 
by an executrix upon a judgment recovered by her testator, the 
defendant pleaded that before the giving of the judgment in the 
declaration mentioned, a rule of Court was drawn up by consent 
that the verdict shoidd be reduced to 1«., and that the defendant 
should pay the costs of the action, which rule was still in force ; 
and that the scire facias was sued out after the making of the said 
rule fraudulently and in breach of good faith, -the plea upon 
demurrer was held bad on the above ground («). 

If the judgment on which the scire facias has been brought has Evidence 
not been docketed, pursuant to the statute 4 & 5 Will. & M. X>^^i- 
c 20 (Ot ^^^ executor or administrator may give in evidence, *"**** '^' - 
under a plea of plene administravity the payment of other simple- 
contract debts before action brought, which exhausted all the 



(/?) Hareeourt y. Wrenham, Moore, 
858 ; Ordwey ▼. Godfrey^ Cro. Eliz. 
575; Petehett ▼. Woolttont Aleyn, 
47, 48 ; NewiOH ▼. Richards, 1 Sdk. 
296 ; 8. C, Comb. 298 ; Skin. 565 ; 
4 Mod. 296 ; 1 Ld. Raym. 3, 4 ; 2 
Sannd. 6tb ed. 72 dd, n,\ 2 Wms. 
on Exec. 4th ed. 1703 ; Com. Dig. 
tit. Pleader, 3, L, 12. 

(q) 1 Salk. 296, ut npra. 
(r) 6 T. R. 384 ; 2 Saimd. 6th ed. 
72 dd, n. (m) ; and tee HaU t. Ttgaper, 
3 B. & Ad. 655. 

(«) Farmer {Eaeeeutrix) t. Moitram, 
1 D. & L. 781. 

(t) The statute proyides, that no 
judgment, not docketed and entered in 
the books kept for that purpose accord- 
ing to this Act, shall affect any lands 
or tenements as to purchasers or 



mortgagees, or have any preference 
against hetrSf executors^ or adrntnii^ 
tratortf in the administration of their 
ancestors', testators*, or intestates' ef- 
fects. And it has been held, both in 
law and in equity, that, in the admi- 
nistration of ancestors' or testators' 
estates, a judgment not docketed pur- 
suant to this statute is to be considered 
only as a simple-contract debt ; and, on 
the issue of plene administravit, the 
executor may give in evidence that he 
has applied all the assets in payment 
of bond or simple- contract debts be- 
fore the commencement of the ac- 
tion. 2 Wms. on Exec. 4th ed. 859 ; 
Heckey t. Hayter, 6 T. R. 384 ; HaU 
Y. TSqtper, 3 B & Ad. 655 ; London w, 
Peryuson, 3 Russ. Chan. Cas. 349 ; 2 
Saund. 9 c, 6th ed. 

o2 
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aflsetfl, and it is not neceflsaiy to allege in his plea that there 
no docket (tc). 

An executor or administrator may plead in bar to a scire faems 
that he has fiollj administered die tMtpetratioxU of the scire /m- 
cuu(x), 
Theadn A wire foeios on a judgment must pursue the terms of the 
panae the judgment : and, therefore, where an executor pleads pletie adtmmis- 
jad«ment. ^ irovity and the plaintiff does not take issue on it, but takes a jndg* 
ment of assets qmmdo aceidennt, the scire faeias on that judgment 
must only pray execution of such assets as have come to tiie 
executor's hands since the former judgment ; and if it praj exe- 
cution of assets generally, without confining it to that time, it 
cannot be supported. But if the executor receive assets between 
the time of the plaintiff's suing out the writ in the first action and 
the judgment, the Court will permit the plaintiff to amend his 
judgment as to the time, by making it a judgment as of that term 
when he could, at the soonest, hare entered it up ; unless the de- 
fendant can show that, in point of &ct, some injustice will be 
done by it in the particular case (t/). 

A plea by the executor to the scire faeias^ that a writ of error is 
pending on the judgment, is bad ; for the object of the scire faeim 
is to make the executor party to the judgment ; and the Gourt^ in 
awarding the execution as prayed, does not say that it shall be 
immediately enforced (s). The writ of error suspends nothing but 
the execution, and cannot be a final bar to a proceeding by scire 
facias (z). 

No damages for delay of execution can be given in a sdrc facias; 
nor could costs in any case until the stat. 8 & 9 Will. III. c. 11, 
s. 8. The 5th section of that stat. provides, '^ that nothing herein 
contained shall be construed to alter the laws in being, as to 
executors or administrators, in such cases where they are not at 
present liable to the payment of costs of suit." But now, by 
stat. 3 & 4 Will. lY. c. 42, s. 34, it is enacted, " that in all writs 
of scire facias^ the plaintiff obtaining judgment on an award of 
execution shall recover his costs of suit upon a judgment by 
default, as well as upon a judgment after plea pleaded, or de- 
murrer joined (a). In a case, before the stat. of Will. lY., where 

(«) See 2 Vict, ells HaU ▼. Tt^- (z) Snook ▼. Mattock, 5 Ad. & EO. 

petf 3 B. & Ad. 655; Cash y. Cock, 239; iS. €., 6 Nev. 9t M. 783; 2 

2 Dowl. 3. Wms. on Exec. 4th ed. 1703 ; 2 Wm. 

(x) Com. Dig. Ut. Pleader, 3, L, 12. Snaod. 6th ed. 72 cc, n. (k). 

(y) Mara ▼. Qmn, Bx, 6 T. R. 1. (a) 2 Wms. on £zec., 4tfa ed. 1704; 

See jnm/| next Chapter. lb. 1695. 
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tiiere waa a judgment for costs in a scire facias against an executor, 
it was held that the judgment was only erroneous in that part, 
and therefore might be reversed as to the costs, and affirmed as to 
the residue (b). Where, after a plaintiff had obtained judgment, 
a writ of error was brought, and the plaintiff then died, and the 
judgment was affirmed in the Exchequer Chamber, without the 
record being perfected, the plaintiffs representatives were held 
to be entitled to issue their scire facias to be made parties to the 
leoord, and to have judgment signed upon that scire facias ; but 
a ataj of execution will in such a case be granted for six weeks, 
or other reasonable time, to enable the defendant, if he think 
fit, to sue out his writ of error in the House of Lords (c). 

After the plaintiff has obtained judgment and execution against 
the executor in scire facias he may bring an action of debt in the 
debet and detinet against the executor, suggesting a deeastatit ; 
and in such action the judgment in sdre facias is conclusive 
against the defendant that he has assets: therefore he cannot 
j[^ead pleae admimstravitf and the judgment shall be de bonis 
prapriis (d). However, if the plaintiff please, he may bring the 
actilm in the detinet and take judgment de bonis testatoris (e). 

Where the action is against the executor of an executor, sug- 
gesting a devastavit by the former executor, the action is in the 
detinet only, and the judgment is de bonis testatoris (/). 

As to a scire facias to have execution against an executor or 



{h) Bellew ▼. Aylmer, 1 Stra. 188. 

(c) Biddle, Executor of Hall, ▼. ne 
PmpriHorw nf the OrmUham Canal 
NmoigaiUm Ckm^Mm^t 16 M. & W. 882. 

(<Q Hcf€ ▼. AyiM, 3 East, 2. 

{e) lb, i 2 WmB. on Exec, 4th ed. 
1704. 

(/) 2 Wms. Saund. 6th ed. 219/ 
Formerly it was the practice, on jadg- 
ment being obtained against an execu- 
tor, or on the jodgment against the 
testator being refined by teire faeia», 
to iasne a special writ ofJL fa, de bO' 
nu testatoritf in which a devastavit by 
the executor was suggested, and the 
sheriff was directed to inquire by a 
jury whether the executor had wasted 
the goods, and if the jury found he 
bad, then a ecire faciae was sued out 
against him ; and, unless he made a good 



defence thereto, execution was awarded 
against him de bonie prepriie. After- 
wards, for the sake of expedition, it 
became the piactioe to incorporate the 
fi,/a, inquiry and ecire faciae into one 
writ, thence called a ecire fieri inquiry, 
a name compounded of the first words 
of the two writs of ecire faciae, fieri 
faciae, and that of inquiry, of which it 
consisted. 1 Wms. Saund. 219 a, 6th 
ed. But the present prsctioe is to 
bring an action of debt on the judg- 
ment against the executor or adminis- 
trator, suggesting a devaetamt i on 
succeeding in which, execution goes 
against the property or person of the 
defendant as in ordinary cases. 1 Wms. 
Saund. 219 a; Ward ▼. Tkomae, Ex- 
ecutor, 2 Dowl. P. C. 87 ; 2 Tidd's 
Prac 8th ed. 1165. 



Of adminis 
tration de 
botdtfum. 
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administrator on a judgment against the future effects of the 
testator or intestate quando acciderint, see the following chap- 
teT(ff). 
Where the Lastly, of the cases where the executor or administrator of a mile 
administra- plaintiff or defendant has died after judffmenty by or against Ike 
plaintiff OT^ testator or intestate and before execution, and of adrntnistraiioH de 
hM^died'^ ^onis non. — ^The personal representatiyes of a deceased plaintiff or 
i^nt bf or defendant are his executor or administrator ; or, if there be more 
tesutor OT^ than one, his executors or administrators and the surrivorB of 
and be^re ^^^^ 5 ^^^ *^® executor of an executor is considered as the re- 
execuUon. pitesentative of the first testator (A) ; therefore a scire facias may 
be sued out either by or against the executor of an executor who 
has proved the wiU (t). But an administrator of the execator 
does not represent the testator, nor does the executor or adminis- 
trator of an administrator represent the first intestate (A). There- 
fore a scire facias cannot be sued out by or against either of them 
to revive the judgment (l), but in that case there must be taken 
out administration de bonis non as it is called, that is, of such 
'goods as are left unadministered by the executor or adminis- 
trator (m). This administrator de bonis non will, when appointed, 
be the only representative of the party deceased («). In a scire 
facias on a judgment recovered by an executor the death of the 
testator need not be expressly averred (p). 
^^\{VfS ^^ * judgment be recovered against an executor who dies intes- 
miniatrator tate, a scire facios will lie upon the iudirment aeainst the admini»- 
trator de bonis non of the testator (p), for he comes m the place 
of the testator, and being for a debt of the testator he is liable 
thereto ; but an administrator de bonis non could not have a scire 
facias upon a judgment obtained by the executor of the testator, 
. . but was put to a new action, for he came in paramount the judg- 
• ment and was no party thereto. But now, by statute 17 Car. II. 
'; c. 8, an administrator de bonis non may have a scire facitu on a 
judgment by or in the name of any executor or administrator (q). 

{g) Post, p. 200. {«) Wmi. on Exec. 4th ed. 388 ; 

(A) 2 Tidd's Prac. 8th ed. 1172. 2 Chitty's Arch. 8th ed. 1014. 

(i) 2 Saund. 72 r, 6th ed. ; 2 Wms. (o) Morfbot ▼. Chwert eV Uxor, 1 

on Eiec. 4th ed. 1710 ; Bid. 207. Stra. 631; S. C, 2 Ld. Raym. 1395 ; 

(*) Tmgrey ▼. Broum, 1 Bos. «t 2 Tidd's Prac. 8th ed. 1173. 
Pul. 310. {p) 1 Roll. Abr. 890 ; Swipe ▼. iVor. 

(0 5 Rep. 9 b. gate, W. Jon. 214 ; S. C, Cro. Car. 

(m) 2 Saund. 6th ed. 72 r ; 2 Tidd's 167. 
Prac. 8th ed. 1172 ; 2 Wms. on Exec (q) Clerk v. Withert, 6 Mod. 290 ; 

4th ed. 1710. S. C, 1 Salk. 323. 



Ch. v.] Scire Facias against Administrator de Bonis non. 
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That stat., sect. 2, enacts, that " where any judgment after a ver- 
dict shaU be had, by or in the name of any executor or adminis- 
trator, in such case an administrator de bonis non may sue forth a 
scire fwias and take execution upon such judgment." It has 
been held in the construction of this statute, that since an ad- 
ministrator de bonis non may, by virtue of the Act, issue a scire 
facias to have execution on a judgment obtained by an executor 
or administrator, it is within the equity of the Act that he may 
have execution on a scire facias abeady issued by the executor 
or administrator (r), for the right now comes to him. Therefore, 
if the sheriff, before the death of the original executor or admi- 
nistrator, have returned that he has seized goods to the value, 
but that they remain in his hands pro defectu etnptorum, and 
then the executor or administrator die, the sheriff must sell the 
goods in convenient time, and bring the money into Court; 
and upon the administrator de bonis non coming in and showing 
his letters of administration, he shall take it out («). But still, 
if an executor bring a scire facias on a judgment or recognizance, 
and have judgment quod habeat executionein and die intestate, 
the administrator de bonis non must bring a scire facias upon 
the original judgment, and cannot proceed upon the judgment 
in the scire facias (t). So, if judgment be recovered against 
an executor or administrator who dies, a scire facias lies upon 
it against the administrator de bonis non, <&c. being also adminis- 
trator of the executor (u). 

In a scire facias on a judgment recovered by an executor it is 
not necessary to state the death of the testator (x). 

Where an administrator or executor obtains a decree and dies, 
the administrator de bonis non may revive this decree within the 
equity of the statute (y). 



(r) 2 Saund. 6th ed. 72 «; I Wms. 
on Exec. 767 ; Bac. Abr. tit. Exe- 
cution, F. 

(f) 2 Ld. Rajm. 1074, 1076 ; Clerk 
▼. Withert, 6 Mod. 300. 

(/) TrevilfttH ▼. Lawrence f 2 Ld. 
Raym. 1049 ; 2 Saund. 6th ed. 72 a ; 
1 Wms. on Exec. 767. 

(«) Com. Dig. tit. Pleader, 3, L, 6 ; 
Cro. Car. 167 ; Snape ▼. Norgaie, 
Norgate ▼. Snapet W. Jon. 214 ; 2 



Chitty'a Arch. 8th ed. 1014. 

(jc) Moffoot V. Chivera and Wife, 
1 Str. 632 ; S. C.2 Ld. Raym. 1395 ; 
tee the Forms, Co. Ent. 617 a, 6186; 
LUl. Ent. 6.38, 639, 640, 645, 659 ; 
and Tidd's Prac. Forms. 

(y) 1 Wms. on Exec. 4th ed. 767; 
Owen V. Curzon, 2 Vem. 237; Hug- 
ging ▼. York Building Company, 2 
Equity Cases Abridged. 
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CHAPTER VI. 

OF SCIRE FACIAS AGAINST AN EXECUTOR OR ADMINISTRATOR 
ON A JUDGMENT OF ASSETS QUANDO ACCIDBRINT. 



Plea qf Flene AdministraTit hy 
ExeaUor or Admimsirator, p. 
200. 

Judgment qfAtseit quaado, p. 200. 

Ihrm of, p. 200. 

Prater qf this Judgment an Ad- 
mission hy Plainti^ that no 
Assets in DefendaTifs Sands at 
Time of Commencement of Suit, 
p. 201. 

Action qf Debt or Scire Ftudasfor 
/kture Assets, p. 201. 

Formerly the fUwre Assets had 
Belationjhm the 2%me of Judg- 
ment signed, p. 202. 



on 



Bui now the fiO/wre Aseets date 

fiwn the Time qfthe 

ment qfthe 8uU, p. 203. 
Practice on Issue join 

AdiDhua!tn.Tit pleaded, p. 208. 
The Scire Facias must pursue the 

Terms of the Judgment, p. 203. 
Practice qfter Plea qf Flene Ad- 

ministrayit Fr»ter on Judgment 

quando, Sfc, p. 204. 
Scire Facias on Judgment ofAeeets 

quando aodderint in a Countg 

Court, p. 201 
CoiU, p. 206. 
JbnvM, p. 205. 



Plea of 
plene ad- 
nUniatraoU 
by executor 
or adminlii- 
trmtor. 



Judgment 
uf Mseta 
quando. 



I'onn of. 



If a creditor seek to reooTor his debt from the representatiTes of 
a deceased debtor, the heir of such debtor may plead riens per 
deeceni (a), or his executor or administrator may plead plene ad- 
mimstravit to the action ; and it is then in the option of the 
plaintiff either to take issue on such plea and go to trial on the 
facts {h) ; or, if he haye reason to believe such a plea to be 
true, he may admit its truth and enter up judgment of assets 
quando acciderint, which he has a right to do before trial (b), 
praying that his debt may be levied of such assets as may afier- 
wards (c) oome to the hands of the heir, executor, or adminiatrator, 
to be administered (d). The form of a plaintiff taking judgment 
of assets in futuro in an action against an executor, (the plea of 
plene admintstravit having admitted the debt of the testator or 
intestate, and alleged that the defendant as executor or adminis- 

(a) 3 Ch. PI. 6th ed. 860. oommenoemeDt of the suit ;" Smith t. 

{b) Lucas ▼. Tanner, 2 Dowl. 64 ; 2 Taieham, 2 Ezch. Rep. 205 ; wee post. 
V. Wms. Saund. 216 a, d.(1}. (d) Per Lord Kenyon, C. J., in 

(e) That is, at any time *' after the Mara ▼. Quin, 6 T. R. 5. 
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trator has fully administered all the deceased's goods and chattels 
which have ever come to his hands as executor or administrator 
to be administered, and that the defendant as such executor or 
administrator has not, nor had at the time of the commencement 
of the suit, any goods or chattels of the deceased to be adminis- 
tered (e) ) — is, that the plaintiff ^ prays judgment of his debt 
aforesaid, by him above demanded, to be levied on the goods and 

chattels which were of the said (the testator or intestate) 

at the time of his death, and which shall hereafter (/) come to the 
hands of the said defendant, as such executor (or administrator) 
as aforesaid to be administered. Therefore it is considered that 
the said plaintiff recover against the said defendant his debt 
aforesaid, to be levied on the goods and chattels which were of the 

said (the testator or intestate) at the time of his death, 

and which shall hereafter (jf) come to the hands of the said de- 
fendant to be administered *' (A) . The praying of this judgment ^J^^, 
ia an admission by the plaintiff that there were no assets in the ^^J^^ 
executor's hands at the time of the commencement of the suit (0- pj«^tiff 

^ ^ tbat DO M- 

Should assets afterwards come into the hands of the executor to sets in de- 
be administered^ the plaintiff may either have his action of debt buds At 
on this judgment, or he may have a writ of scire facias to have exe- oommence- 
cution of the judgment (A) ; but in either case, proof of the exe- rait. 
outer's receiving assets is at the trial now held to be confined to ^^^^^^^^ 
a period Bubse4uent to the commencement of the action (J), AniJ^^ f<v 
it is right that such should be the rule of law, for if a creditor mu. 
were permitted to litigate a second time that which has been once 
settled between the parties, either by verdict or admission, an 
executor would be harassed and involved in infinite expense and 
litigation " (m). And, in Dorchester v. Webb (n), it was held that 
the admission of the truth of the plea of plene administraiint ope- 
rated as a bar to the creditor's claiming any other assets than 
those that .the executor should afterwards receive. 



{e) 3 Ch. PI. 6th ed. 810 ; Noell ▼. 
iV^lMm, 2T. Wms. Suiiid. 216. 

(/) Tbat IB, " from the time of the 
oommcDoement of tbe suit ; mo po^t. 
Smith ▼. Taieham, 2 Ezcb. Rep. 205. 

{ff) See post. Smith ▼. Tateham, 2 
Ezch. Rep. 2l2. 

(h) NoeU V. Nebon, 2 V. Wms. 
Saiind.216a. 

(i) Smith T. Tateham, 2 £zcb Rep. 
212. 

(k) DorcheMter v. H'ebbj Cro. Car. 



373; 2 Chitty's Arch. Vnc 8th ed. 
1021 ; Hancoeke ▼. Prwed^ I V. Wms. 
Sannd, 366 b \ Towns. 2nd Jwigmentt, 
68, pL 29 ; 2 Wms. on Bxec. 4th ed. 
1174. 

(0 lb. Formerly it was held to be 
subsequent to the judgment ; Taylor v. 
Hobnan, Bull. N. P. 169; Bac. Abr. 
tit. Scire Facias, D, 149 ; NoeU v. 
NehoH, 2 V. Wms. Saund. 216 a, 

(m) Mara v. Quin, 6 T. R. 6. 

(n) Cro. Car. 373. 
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Formerly 
the fkiture 
asaeta had 
relation 
flnom the 
time of 
Judgment 
signed. 



In the case of Mara y. Quin (o), Lord Kenyon obserred that it 
had occurred to him, on looking into the precedents, that the ordi- 
nary mode of entering up a judgment of assets quando acciderini 
was not correct ; for, as on the issue ofplene administramt no evi- 
dence could be given of assets after the writ sued out, if the judg- 
ment were only to affect assets received after judgment, there was 
an interval between the commencement of the action and the 
judgment, in which, if the executor received any asflets, thej 
would not be taken at all. His Lordship therefore thought that 
the judgment in such a case ought to be entered up in such a 
manner as to reach all assets received by the executor after the 
time of suing out the writ. Upon which Mr. Justice Ashurst 
stated, that as the plea ofplene administramt was that " the execu- 
tor hath not, nor had at the time of suing out the writ, nor at axff 
time since, any assets" &e., he saw no objection to the plaintiff 
replying to the latter part of the plea ^^that the executor had 
assets since f^* &c., if the facts were so (|»). 

Acting on the suggestion of Mr. Justice Ashurst in Mara v. 
Qttin, which was adopted as law by the text-writers, by whom it 
has been laid down that, "under the issue of plene admmistravit 
the plaintiff could not prove that assets had been received aubee- 
quently to the commencement of the suit, and that to be admitted 
to such proof he should reply this matter specially" (9), such a 
replication was firamed in Smith v, Tateham and another (r). In 
that case the plaintiff replied that after the plea of plene admims- 
travit prater by the defendants, divers goods and chattels of the 
deceased came to the hands of the defendants in value over and 
above the amount of the cause of action in the declaration men- 
tioned, and of the debt in the plea mentioned, with which the 
defendants ought to have satisfied the causes of action in the 
declaration mentioned ; concluding with a verification. This re- 
plication was demurred to, and after argument was held bad on 
the ground that by such a mode of pleading the pleadings might 
be indefinitely prolonged, as the defendants might rejoin plene ad- 
ministravitf or plene administravit praeter, and to that the plaintiff 
might sur-rejoin that since the last pleading additional assets had 
come into the executor's hands, and so on ad infinitum; and 
because if the defendants did not rejoin, they might be liable to 



(0) 6T. R. 10. 

{p) 2 Wms. on Exec. 4th ed. 
1677. 
(q) 2 Wms. on Exec. 4th ed. 1677 ; 



2 PhUUps on Ev. 6th ed. 347 ; R4>scoe 
on Ev. 4th ed. 59. 

(r) 2 Exch. Rep. 205. 
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judgment by default, and to costs de bonis propriis, which would 
be unjust where they had a good answer to the action when 
brought, and would introduce a new practice by allowing such a 
judgment with costs payable de bonis propriis ; and so if the 
defendants were to traverse the averment of assets since the last 
pleading, and the issue were found against them. In that case 
the Court of Exchequer decided that ** the proper course is to 
take judgment of assets quandoy which seems sufficient to embrace But now the 
not only those assets which were actually received by the hands ^ets date 
of the executors after the time when judgment is signed, but also time of the 
iJkcse which came between the issuing of the writ, or the plea and the ment of the 
Judffmenty and which are, or ought to be, in their hands in the due 
eomrse of administration after judgmenf^ (s). And that '* it is im- 
material whether the assets have come into the executors* hands at 
a period antecedent to or posterior to the judgment, provided they 
kesve come since the commencement of the suit^* (^). 

Formerly if on issue joined on a plea of plene administravit, \^^^^ 
it was found by the verdict that the executor had assets sufficient <hi p}^^ ^- 
to satisfy part of the debt, the practice of the Court of King's pleaded. 
!Bench was to enter up judgment for the whole debt, but ix) take 
out execution only for the sum found by the verdict ; and if the 
executor was afterwards possessed of more assets, to sue out a 
scire facias on the judgment (ii). But now the practice is to take 
a verdict on the plea of plene administravit for the amount of the 
assets proved to be unadministered, if they amount to part only of 
the plaintiff's demand, and judgment quamh acciderint for the 
residue of the debt (x). 

Where upon a suggestion of assets a scire facias was taken out, 
and assets were found for part, judgment was given to recover so 
much immediately, and the residue of assets infuturo (y). 

The scire facias must pursue the terms of the judgment on P^^jJ^^^j 
which it is founded («) ; and it was therefore formerly held to be [2JlJi"Vf thi* 
necessary to state in the writ of scire facias that the assets came Judgmont. 
to the executor's hands after the judgment, the terms of the judg- 



es) Per Parke, B., p. 209. 

(0 Per Rolfe, B., p. 210. 

(«) Bro. Exec. 34; 1 Roll. Abr. 
929 (B), pi. 1 ; Waterhouge ▼. Wood- 
streetf Cro. Eliz. 592 ; Snape t. Nor- 
gate, Cro. Car. 167; Dorchester v. 
Webb, Cro. Car. 373; Haneocke v. 
Prowdf 1 V. Wms. Saand. 336 ; 5//f>;- 
ley's ease, 8 Co. 134. 



(x) Haneocke v. Prowd, 1 V. Wms. 
Saand. 6th ed. 336 ; Harrison ▼. Bee* 
cles, quoted in Irving v. Peters, 3 T. R. 
688. 

(y) Perryman v. JVestufOod, cited in 
1 Vent. 95 ; and I Sid. 448. 

(2r) Panton ▼. Hall, 2 Salk. 598 ; 
Rejp V. Young, 2 Anst. 448 ; BlaekwaU 
T Ashton, Aleyn, 21. 
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ment being, ^ that tiie plaiptiff do rooorer hia debt to be levied of 
the goods of the testator which shall thereqfier come to the hands 
of the executor.'* There£9re, where a scire /aeUu on sudi a judg^ 
ment as this of assets, quando aedderini^ stated that dirers gooda^ 
Ac. of the testator, snffieieiit to paj, Ac., had come to and 
wetc in the hands of the defimdan^ to be administered, &c.« 
without stating that those goods had OMne to the defendant's 
hands nnee ike judffmemt^ and prayed ezeeution against the 
defendant to be levied of those goods aooording to the finrn 
and effect of his said recovery, Ac, ; the def«idant pleaded tiiat 
after the pUtmHff^e jmdgnsent, no goods^ Ac. of the testator had 
come to the defendant's hands to be administered, ^tc. ; to whieii 
the plaintiff replied that divers goods, Ac had oome to the d^ 
fondant's hands, without adding mace the jmdgmetUs and on 
demurrer it was adjudged that the etire fmeim was wrong far 
want of the words " after the judgment" (a). I^nee^ however, 
the decision in Smith v. Tatekam (&), it would seem that the word 
'' thereafter " in the terms of the judgment, if the same form be 
adhered to, will have reference to the time of the eommeneemcni cf 
the euity and not to the time of signing judgmodt ; Mr. Baron 
Bolfe, in delivering judgment in the above ease, stating that '^ all 
assets in the executor's hands at that time (at the time of tiie 
judgment, and which have oome since the commencement of the 
suit) unadministered are liaUe to, and are reached by this judg- 
ment " (c). 
Prsctioe There is a difference as to the application ci the future assets, 
pUav: ad^^ where the plaintiff has signed judgment of qiumdo meeideriniy after 
oneter^ a ploa of plene adminutrmnt preeter judgments ; for in the latter 
^^^SS^ic, case those judgments must be satisfied before the jMntiff^a de- 
mand on the judgment of sssets de/uturo can be paid off (d). 

So if a plaint be levied in the County Court against an executor, 

and he flead plene administravit, and the plaintiff take judgment 

of assets quando aeeiderint, the proper course to recover such assets 

is by issuing a summons out of the County Court, in a form analo- 

SdrtfacUu gous ''to that of a mre/aoM." In EUiay.Watt^ executor (e\irhere 

^weJSSi^^ after judgment of assets quando aceiderinty on a plea ci plene adi ' 



(a) NoeU ▼. Nelson, 2 Wms. Sannd. Saoad. 6th ed. 336 b ; Psrker ▼. Ji^ 
6th ed. 219, n. 2 ; Wmi. on Exec. 4th feUd, 1 Salk. 312 ; Pomieit ¥. IFi^Ai^ 
ed. 1705. num, 1 Bligh. N. S. 138; Wms. oa 

(b) Ante. Exec. 4th ed. 1705 ; (lee reliereDoas 

(c) Smith V. Tatekam, 2 Exch. Rep. to Forms, poet. Append.). 

212. (e) EUie v. Watt, BMec. 19 L. J., 

(rf ) Haneocke v. Prowd, 1 Wms. N. S., C. P. 113. 
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nUtramt in a County Coiut, it was held that the proper method of ^J^^ 
proceeding for assets received by the defendant since plea pleaded, ^^^ 
is not by a suggestion of ii devastavit, but by a summons in a form 
analogous to that of a scire facias, stating the judgment quando, 
and suggesting assets after plea pleaded. 

Wbere an executor pleads the general issue and plene adnd" <^^- 
mUtravit, if he should succeed, on either plea going to the whole 
cause of action, he will be entitled to the general costs (/). But 
if the plaintiff instead of traversing the plea of plene administravit, 
tak^e judgment of assets qwxndo aeciderint, and the other pleas are 
found for him, then he will be entitled to the general costs, de 
hams testatoris, j*e. et si non de bonis proprOs (jg). Because if the 
defendant had pleaded a plea of plene administravit only, the 
plaintiff might have taken judgment of assets quando without 
ineimring the costs of a trial, but the defendant by pleading the 
general issue compelled the plaintiff to incur those costs {g) ; and 
as it was a plea which the defendant could not support, it is right 
that he should pay them, if he have not assets of the testator's 
•officient for that purpose (A). But if the action be against the 
heir for the debt of his ancestor, and the defendant plead the 
genend issue and riensper descent, if the plaintiff succeed on the 
issues, he can only have execution for debt and costs to the value 
of the lands descended under the 5th and 6th sections of the 
statute of 3 & 4 Will. A Mary, c. 14 (t). 

If, however, an executor have a defence to the action, and he 
neglect to plead it at the time in bar to the action, he cannot 
afterwards take advantage of it by plea to the scire facias (X), 

For references to forms of scire facias on a judgment of assets Formi. 
quando aeciderint, see the Append, post, 

if) Hugg ▼. Graham, 4 Tamit 135 ; (k) Ibid, per Littladale, J., p. 658 ; 

Edwards y. Bethell, 1 B. & Aid. «nd see Hindgley t. RuueR, 12 East, 

254 ; Jggulden t. Terwn, 2 Dowl. 232 ; Cox v. Peacock, 4 Dowl. 134. 

277 ; 1 Wins. Sauod. 6th ed. 336 b, (t) Broum v. Shaker and othere, 2 

o. (m). Cr. &J. 311. 

(ff) MarehaU w, WUder, 9 B. ft C. (k) Earle v. Hmton, 2 Stn. 722. 
655. 
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CHAPTER VII. 

OF SCIRE FACIAS ^HERB A BILL OF EXCEPTIONS HAS BBBM 
SEALED, TO THE JUDGE WHO SEALED IT, OR IN CASE OF 
HIS DEATH TO HIS EXECUTORS OR ADMINISTRATORS TO AC 
KNOWLEDGE OR DENY HIS SEAL. 



Bf^ief SevietD of the Origin of the 
Bill of Exceptions, p. 20t5. 

The Stat, Westminster 2, 13 Edw. 
L c. 31, p. 207. 

Where it lies, p. 208. 

Thought not to lie in Criminal 
Cases, p. 209. 



Proceedings on the Bill, p. 210. 

Scire Facias to the Judge who 
sealed it, p. 211. 

Scire Facias to Executors or Ad- 
ministrators of Judge to certify 
his Seal, p. 212. 



BsFORS the passing of the Statute of Westminster the Second (a), 
a writ of error for an error in law lay at common law for anj errone- 
ous decision of a judge on matters of law occurring in the course 
of a cause, only where the erroneous decision appeared upon the 
record (6). At that time, the pleadings in the superior Courts 
were stated ore tenus by the counsel at the bar of the Court, in the 
presence of the judges (c) ; in the progress of which, if any plead- 
ing were stated, which, in the opinion of the Court, was insuffi- 
cient, it was overruled (d). During this oral altercation, a con- 
temporaneous official minute in writing was drawn up by one of 
Brief ^j^^ the officers of the Court on a parchment roll, containing a tran- 
iti^^Si p script of aU the different allegations of fact to the issue inclusiTe^ 
• and of the acts of the Court itself during the progress of the 
pleading (tf). The practice of the Courts was not in general to 
allow any entry to be made of any matter overruled or disallowed 
by them, or any statement of the fact of its having been over- 
ruled or disallowed. The proceedings entered on the parchment 
roll were those only of which the Court finally approved, and 
upon which the parties were compelled to abide the judgment of 

(a) 13 Edw. I c. 31. tiate or support it, Bla. Com. toL 3, 

(b) Bacon's Abr. tit. Bill of Ezoep- p. 406« 

tions ; 2 Inst. 427. The writ of error (c) 8 Inst. 427 ; 2 Reeves, 344 ; 

only lies upon matter of law, arising Steph. on PI. 23, App. n. 6. 
upon the face of the proceedings, so (d) See instances in 2 Beeves, 344. 

that no evidence is required to substan- {e) Steph. on PI. 5th ed. 25. 
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inquest, or of the Court, acoording to circumBtanoes, whether 
to a point of law, or of fact (/) . The official minute of the 
pleading and other proceedings thus made on the parchment 
roll was called the record; which, when complete, was the ex- 
clusively admissihle testimony of all the judicial transactions 
which it comprised (^). The mischief and inconvenience of 
thia state of the law was, that however well founded any objec- 
tion might be, in the opinion of the counsel of either of the 
parties who urged it, to the conduct of the cause by the opposite 
party, if the Court overruled it, neither plaintiff nor defendant 
had power to cause any entry of it to be made on the record (A) ; 
and as no error could be afterwards assigned for matters which 
did not appear on the face of the record, the party grieved was 
therefore without remedy (t). 

The Statute of Westminster the Second (k), was passed to re- The stat. 
medy this injustice ; and in substance enacted, as has been subse- ter3, is Rd. 
quently decided, that in any action, real, personal, or mixed (/), in ' ^' 
any trial at bar («i), or at nisi prius (n), or in any of the superior 
or inferior Courts, whose proceedings are according to the course 
of the common law (o), and whether of record or not {p) ; either 



{/) Mr. Raymond's Book on the 
BiU of Ezceptionfl, p. 4 ; 2 Reeves's 
HUt. 347—349. 

(^) Steph. on PL 5th ed. 25. 

(A) 3 BU. Com. 406 ; Raymond on 
the BiU of Exceptions, p. 4. 

(f) Bulkeley ▼. Butler^ 2 B. & C. 
445 ; per Best, J., Co. 2 Inst. 427. 
** Now the mischief before the statute 
was, that when the demandant or plain- 
tiff, or the tenant or defendant, did offer 
to allege any exception (as in those 
days they did ore temu at the bar), 
praying the justices to allow it, and the 
justices oTermled it, so as it was never 
entered of record ; this the party could 
not assign for error, because it neither 
appeared within the record, nor was 
there any error in fait bat in law ; and 
so the party grieved was without re- 
medy. 

(k) 13 Edw. I. c. 31. 

(/) 2 Inst. 427. 

(m) Rejp ▼. Preston-on-the-HUl, 2 
Stra. 1040 ; Ca. temp. Lord Hard- 
wicke, 249, S, C; Enfield v. HaU, 
2 Lev. 237 ; Thuraion v. Slatford, 3 



Salk. 155 ; 2 Inst. 427. 

(n) 2 Edw. IV . 66 ; Bt^ld v, HaU, 
2 Lev. 237 ; 2 Tidd, Pr. 8th ed. 911 ; 
ted vide Newtwt v. Boodle^ 3 C. B. 
803 ; i^er WUde^ C. J. 

(o) Strother v. HutehiuBon, 4 Bing. 
N. C. 83 ; S. a, 6 Dowl. 238. 

ip) Ibid, and see 2 Inst. 427. '* And 
this Act extendeth not only to all other 
Courts of record [besides the C. P.] 
(for upon judgments given in them a 
writ of error lyeth in the King's Bench) 
but to the County Court, the hundred, 
and the Court Baron, for therein the 
judges were more likely to erre; and 
albeit of judgements given in them a 
writ of error lyeth not, but a writ of 
false judgment in the Court of Com- 
mon Pleas ; yet the case being in the 
same or greater mischief, the purview 
of this statute doth extend to those in- 
ferior Courts." It Las been held not 
to extend to a Court of Quarter Ses- 
sions {Rex V. Inkabitantf qf Preston, 
Ca. temp. Hardw. 249) or to a judge 
sitting at chambers (Rayuiond, on the 
BiU of Ezcepdous, p. 27). 
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lies. 



party whose pleading ia overruled, or whose exception is disallowed, 
is himself, at the trial, and before verdict (g), to write a state- 
ment of the fiu^ts, and to require the judge (r) to put his seal to 
it ; which) if the statement be correct, he is bound and may be 
compelled to do (s). This statement, so sealed, is ultimately, on 
the judge acknowledging his seal, to form part of the record, and 
as such is of course liable to the revision of a Court of error («). 
This written statement is called a *' bill of exceptions." And 
it lies for disallowing a challenge to the array (;r), and extends to 
all challenges of any jurors (y), and for disallowing a challenge to 
the polls (jr) ; for refusing to allow matter pleaded in abatement to 
be pleaded in bar {a) ; for disallowing a plea in bar (6) ; for dis- 
allowing a plea in abatement (c) ; for revising to receive a repli- 
cation, or to allow it to be entered on the record {d) ; for refusing 
to inquire whether a return was made by the proper party (e) ; for 
refusing a view (/) ; for the improper reception of evidence (jf) ; 



{q) WrigM^. Sharp, 2 Salk. 288; 
Otardnier^.BaiUie^ 1 B. & P. 3S ; CmOey 
▼. Doe d, Taylermm^ 11 Ad. & EIL 
1013. 

(r) Sirother ▼. Butchinson, 4 Bing. 
K. C. 83 ; 3 BU. Com. 372. 

(«) Bun. N. P. p. 316 ; Bowe ▼. 
Brentonj 3 M. & R. 266 ; 2 Inrt. 427 ; 
Bridgenum ▼. HoU, Show. P. G. 122. 

(«) Raym. on the BQl of Ezoep- 
tions, p. 9 r and lee 2 Chit. Arch. Prac. 
8th ed. 431. The itatate of 13 Edw. 
I. c 31, ia aa foUowi :^-" When one 
that ia Impleaded before any of the 
jnetieea doth allege an exception, pray- 
ing tliat the jnstioea will allow it, 
which if they will not aUow, if he that 
alleged the exception do write the same 
exception, and require that the justicea 
will pat to their seals for a witness, 
Uie justices shall so do ; and if one 
will not another shall; and if the 
King, npon complaint made of the 
jnaticea, canae the record to come be- 
fore him, and the same exception be 
not found in the roll, and the plaintiff 
show the exception written, with the 
seal of a jnatice pot thereto, the justice 
shall be commanded that he appear at 
a certain day, either to confess or deny 
his seal; and if the justice cannot 



deny hia seal, they shaU proceed to 
judgmenl according to the suae ex- 
ception as it o«ght to be allowed or 
disallowed." (2 Inst. 427 ; Bac. Abr. 
tit Bill of Exceptiona.) 

(jr) 9 Ub. Asa. pi. 8 ; Lord Paget 
and Biahop qf Coventry's case, 1 Leon. 
5 ; Rex v. Higgins and another, I Vent 
366. 

(y) 2 Inst. 427. 

{z) 21 Edw. IV. 12 6 ; iSir /eAa 
Barkley v. PhiU^, Dy. 231 b. 

{a) 5 Hen. YII. 40. 

(b) 2 Edw. IV. 6 b. 

(c) 2 Edw. IV. 53. 

(d) Rous ▼. Wright, BrownL Eat 
136. 

(e) 11 Hen. IV. 52, 65, 92. 
(/) 10 Hen. VII. 8. 

(g) 27 Hen. VHI. 24, 25 ; Thurston 
Y.Slatford,lSsSk.2SA; Searlev.Lori 
Barrington, 2 Stra. 827; Bishop rf 
Meath ▼. Lord Be^ld, 1 Wila. 215 ; 
Mostyn ▼. Fabrigas, Cowp. 161 ; Mar- 
ston ▼. Fox, 8 Ad. & E. 14 ; Lord 
Drimlestoum ▼. Kenunis, 9 CI. & Fin. 
749; Ef^U v. HaO, 2 Lev. 237: 
Davies ▼. Lowndes, 4 Biog. N. C. 
478 ; PhUI^ y. Bateman, 16 East, 
362 ; Brownl. Ent. 129, &c. &c. 
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and for its improper rejection (A) ; for directing the jury that there 
is evidence to prove the issue to be tried when there is not (t) ; for 
directing a nonsuit (k) ; for disallowing a demurrer to evidence (J) ; 
Tor misdirection (m) ; for refusing to direct a jury to find a special 
i^erdict (n) ; and in fine, to any direction in the course of a cause 
in -which the judge may be mistaken (o), and which does not in 
its nature come upon the record {p). 

It has been determined (9), or rather, it has been thought (r), touS1n*'*°* 
thongh on what principle it is difficult to discover, that the statute JJSs'"^ 
does not extend the right to tender a bill of exceptions to criminal 
cases. The reasons assigned are, that criminal trials do not come 
within the terms of the stat. ** cum aliquis implaeitaiur ;** and that, 
if allowed, they would be attended "with great inconveniency, 
because of the many frivolous exceptions that might be put in by 
prisoners to the delay of justice " («) — which surely is a most frivo- 
lous reason. 

** Justice" is not one-sided ; and an erroneous ruling by a judge 
in a case where a man's character or liberty, or it may be his life, 
ia at stake on the decision, without his having the power of right 
to call in question that ruling, would seem to be within the very 
grievance which the statute: of Edward was passed to remedy. 
There is scarcely any one of the instances enumerated, in which 



(h) City of London r. Unfree Mer» 
ehahts, 2 Show. R. 146 ; Symmeri y. 
Jiegem, Cowp. 489 ; Anon. Mod. 53 ; 
Strode ▼. Pabner, Idll. Eich. 250, 
&c. &c. 

(0 BuUteley ▼. Butler, 2 B. & C. 
445; 

(k) Strother t, HutehmMn, 4 Bing. 
N. C. 83 ; S. C,f 6 Dowl. 238, in 
which latter report of this case. Lord 
Chief Justice Tindal is reported to 
haVe said, a bill of exceptions 'Ms 
not confioed merely to errors in di* 
recting the jury, or to the improper re- 
ception, or rejection of evidence ; but 
it is extended to any directions of the 
jadge at any time in the course of the 
canse by which the judgment is af- 
fected ; as, for instance, the refddng 
or improperly allowing a challenge of 
a juror. This, and other points, are 
such as form the subject of a bill of 
exceptions, for they cannot otherwise 



be questioned, as they do not appear 
on the record."- 

(/) Cart V. Bishop of St, David's, 
Cro. Car. 341. 

(m) Chichester v. PhilUps, Sir T. 
Raym. 404; Davenport ▼. Tyrrel, 1 
W. Bla. 675 ; CuOey t. Doe, 11 Ad. & 
E. 1008 ; Butter t. Chapman, 8 M. & 
W. 13 ; Lord Trunlestown y. Keinmis, 
9 CI. & Fin. 749. 

in) Brownl. Exch. 135. 

(0) Per Tindal, C. J., in Strother 
y. Hutchinson, 4 Bing. N. C. 90. 

{p) Lessee of Lawlor v. Murray, I 
Sch. & Lef. 82, per Lord Redesdale. 
And see the cases collected in Raym. 
on the Bill of Exceptions, p. 30. 

(9) Sir Henry Vane*s Case, 1 Ley. 
68; 1 Sid. 84. 

(r) 2 Hawk. P. C. ch. 46, sec. 198. 

(s) Ibid, and see 1 Bac. Abr. 779, 
tit. Bill of Exceptions. 
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l>rocee(UDg8 
on the bill. 



it has been decided that a bill of exceptioiiB lies in a dvil case^ 
which may not occur in the oonrae of a criminal trial ; yet in 1^ 
one case, although the matter in dispute may not be worth 5/^ 
either the plaintiff or the defendant has the right to tender his 
bill of exceptions to the ruling of the judge on any matter occur- 
ring in the course of the cause, which cannot otherwise appear on 
the record, and to have that decision canvassed in a Court of 
Error ; and if not satisfied with the decision of the Court of Bnor, 
he may carry his case to the House of Lords ; while in a criininai 
case, although a prisoner may be on trial for a crime afiecting hia 
life, if legally proved against him, the decision of the presiding 
judge is final on any objection raised in the course of the trial, 
which does not appear on the record, unless the judge, in his dis- 
cretiony shall choose to reserve the point raiaed for the conaideia- 
tion of the Court of Criminal Appeal (/). As between plaintifia 
and defendants and the Crown and prisoners, this can be scarcely 
called an even-handed application of the law, and to this practice 
the very unsatbfactory state of the <»iminal law, may in many in- 
stances be attributed (ti). 

A bill of exceptions has however been allowed in an indictment 
for a trespass (x), and in an information in the nature of a q[uo 
warrtmt^ (y) : it has been refused in on indictment for a riot («) ; 
it has been allowed by Lord Raymond at nisi prius, that it might 
be tendered in an indictment for a libel (a) ; and it was allowed 
by Lord Keeper Harcourt on proceedings in a suit by scire fadm 
in the Petty Bag, to repeal a patent in which the Crown is a 
party (5). 

Having thus briefly shown the nature of a bill of exceptions, and 
the instances in which any judge, trying causes in any Court whose 
proceedings are according to the course of the common law (c), 
may be called on to seal it, we come now to the means by which a 
judge, or, if dead, his executors or administrators, may afterwards 
be compelled to acknowledge his seal. 

"When sealed, the bill of exceptions is carried with the record 



(/) 11 & 12 Vict, c 78, 8. 1. 

(if) A writ of error, e^en in criminal 
cases, is not grantable ex debitojugtiiia^ 
bnt ex gratid reffis merely, on a oerti. 
ficate of couDsei that there is error on 
the leoord ; The Rioters' com, 1 Vem. 
Rep. 174. 

(x) The Bishop of Coventry and 
LichfielcCa ca»e^ 1 Leon. 5, 



(y) Rex V. Higgins mtd anotherf 1 
Vent. 366. 

(m) The RioUre mm, 1 VetB. 175. 

{a) Rex ▼. Bomuxt cited in Ca. temp. 
Hardw. 250 ; and in 1 Bac. Abr. tit 
Bill of Ezoeptioni, p. 779. 

{h) See pes/, bk. iu. ch. ii. p. 269. 

(c) Stroiher ▼. Hutekinaam, 4 Biag. 
N. C. 83, tmie. 
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into the Court of Brror (d)^ the Court below not being competent 
to entertain it (e). It forms no part of the record till after judg- 
menty when it ie carried into a Court of Error by the party who 
tenders it, for whose ben^t it is (/). A writ of scire facias then ^'tife'j^dw 
issueB out of the Court where the record is (^) to the judge who J^'^^ »pai«5 
sealed it, setting forth that the record and process have been re- 
moved into a Court of Error, and that at the trial the counsel of 
one of the parties alleged on his behalf certain exceptions to the 
opinion then declared by the judge, which were then and there 
written in a certain biU, to which the judge put his seal at the re- 
quest of the said plaintiff in error, according to the form of the 
9tatate in such case made and provided ; and the said plaintiff in 
error having brought into Court the said bUl with the judge's seal 
to the same, the judge is commanded personally to appear in the 
aaid Court of Error, to confess or deny his seal. In answer to this 
writ the judge attends personally ia Court, and confesses ore tenus 
his seal to the bill of exceptions (A) ; after which the bill of excep- 
tions is ordered to be filed, and it is then annexed to the record (t), 
and becomes part of the record, on which error is assigned, and on 
which the Court of Error has to give judgment (k). 

If the biU of exceptions be not tacked to the record, it is neces- 
sary that the whole record should be set forth in it (Q ; but if 
tacked to the record, it then merely states the proceedings after 
issue joined (m). 

The tendering of a bill of exceptions will not prevent the party 
tendering it, moving in term time to set aside the verdict, or for a 
nonsuit, or a new trial, on grounds differing from the exceptions (s). 



(d) Davet^part v. Tyrrell^ I Bla. 
675 ; Searle v. Lord Barringion^ 2 
Strm. 826. 

(e) Symmert y. Regem^ Cowp. 495, 
501 ; Rex ▼. InhaMtantM qf Pretttnif 
Ca. temp. Lord Hardw. 249. 

(/) Gardner ▼. BaUtte, 1 Boi. & 
P. 33 ; per Parke, B., in Doe d. 
Dudgeon ▼. Martin^ 2 D. & L. 679. 

{g) See ante, pp. 2, 19. 

(A) See the form in Money and 
others v. Leach, 3 Burr. 1692 ; and in 
Thurston t. Statford, Lnt. 905, 906 ; 
DaviesY. Lowndes, 1 Sco. N. R. 328 ; 
Chitty's Arcii. Prac. 8th ed. 431 ; see 
post^ Append, reference to Form. 

(t) Ihid, and see Gardner v. BaiUie, 



1 Bos. & P. 33 ; and see Bt^eld v. 
Hall, 2 Ley. 237 ; Symmers and another, 
y. Begem, Cowp. 501 ; 1 Bac. Abr. tit. 
BiU of Exceptions, 781. 

(k) Culley y. Doe d. Taylerson, 11 
Ad. & E. 1014 ; Chitty's Arch. Prac. 
8th ed. 432. 

(0 Chitty's Arch.Prac. 8th ed. 431 ; 
see the Form, Bull. N. P. 317 ; Tidd's 
F. 327. 

(m) See Form, BuU. N. P. 319; 
Chitty's F. 89 ; Davies v. Lowndes, 1 
Sco. N. R, 377 ; 5. C. 1 M. & Gr. 
473. 

(n) Pirn y. CurreU, 6 M. & W. 267 ; 
AUan y. Hayward, 7 Q. B. 969. 

P 2 
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The tendering of a bill of exceptioaa merely enables the party 
tendering it, if he should think fit, to prosecute it with rea- 
sonable diligence (o), to bring error on the record of which it 
forms a part, after it is sealed and tacked to it. If the bill of ex- 
ceptions should become abortive by reason of the death of the 
judge before sealing it, the party tendering it will be allowed 
to more for a new trial, on the grounds of objection raised by the 
bill of exceptions (|9). 

If the judge deny his seal, the plaintiff in error may take issue 
thereupon, and prove it by witnesses (9). 
ikire facia* If a judgc should die before he has acknowledged his seal, a 
or adroinia- seire/acios Hcs to his executor or administrator to acknowledge or 

trators of -, -j. /• v 

judge to deny it (r). 

^ai! ^ ' If the party grieved be dead, his heirs, executors or administra- 

tors, according to the case, may have a writ of error upon the bill 
of exceptions (<), in which case it would seem that a seire/acios 
would be required to make them parties under the rule in Pennoyer 
V. Brace (t)* 

If the judge shoidd die before he has sealed the bill of excep- 
tions, the law has provided no remedy for the party tendering it, 
and the bill will be abortive ; but the ground of objection raised by 
the bill of exceptions may then be made the subject of a motion 
for a new trial, or for setting aside the verdict, or for a nonsuit (u). 
The practice as to issuing the writ, and the proceedings thereon 
are the same as in other cases (x), 

(o) Newion ▼. Boodle, 3 C. B. 806 ; (g) 2 Inst. 428. 

per Wilde, C. J. (r) 2 Inst. 428 ; 2 Wms. on Exec. 

ip) Newton t. Boodle, 3 C. B. 807 ; 4th ed. 1505. 

Nindv. Arthur, Mich.T.,C.P., 1849 ; 7 («) Ibid. ; Bac. Abr. tit. Scire Facias, 

D. & L. in which last case, Mr. Justice B. 

ColtmaQ having died, before he sealed (t) 1 Salk. 320 ; see referenoes to 

the bill of exceptions tendered at the Forms, Append, 

trial, the Court refused to allow the (ti) Newton ▼. Boodle, 3 C. B. 807 ; 

Chief Justice to affix Mr. Justice Colt- and see Wind t. Arthur, n. (jv), mUe. 

man's seal to the biU, by consent. (jr) See the Chapters, ante. 
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CHAPTER VIII. 

SCIRE FACIAS AD AUDIENDUM ERRORES ON CHANGE 

OF PARTIES. 

Scire Facias ad Audiendum Erro- | non, nato not necessary, p. 214. 



reB an Change ofJParties, p. 213. 
Sdre Facias quare Ezecutionem 



Not necessary in case qf the Crown, 
p. 214. 



This writ used formerly to be necessarj for the plaintiff in error SiirfMias 
in the Court of Queen's Bench (as the parties had no day in Court dum1rr(!rc:i 
after the record was removed) to give notice to the defendant to pJrMcs?**^^^ 
appear and plead. In practice, however, it was usual for the de- 
fendant in error, by consent, to take notice voluntarily of the as- 
signment of errors, by pleading in nullo est erratum (a). Now, 
however, unless in case of a change of parties, the writ is abolished 
by R. G. H. 'T. 4 WiU. IV. r. 13. That rule is as foUows :— " No 
scire facias ad audiendum errores shall be necessary (unless in case 
of a change of parties), but the plaintiff in error may demand a 
joinder in error, or plead to the assignment of errors ; and the de- 
fendant in error, his executors or administrators, shall be bound 
within twenty days after such demand to deliver a joinder or plea, 
or to demur, otherwise the judgment shall be reversed. 

Provided that if in any case the time allowed, as heretofore 
mentioned, for getting the transcript prepared and executed for 
assigning errors, or for delivering a joinder in error, or plea, or 
demurrer, shall not ^ave expired before the 10th day of August in 
any year, the party entitled to such time shall have the like time 
for the same purpose after the 24th day of October, without 
reckoning any of the days before the 12th of August. 

Provided fdso, that in all cases such time may be extended by a 

judge's order. 

^ Provided also, that in all cases of writs of error to reverse fuies 

and common recoveries, a scire facias to the terretenants shall 

issue as heretofore (b). Where, therefore, there is a change of 

(a) 2 Tidd'8 Pr. 8th ed. 1230 ; Forms, Tidd's Forods, ch. 44, $ 63 

^ Moseley ▼. Cocks, Garth. 40, 41 ; 2 64, et seq, ; and see St, Katherme* 

Wms. Sairnd. 6th ed. 101 y. Dock Company t. Higgs, 10 Q. B. 652, 

^ (b) Jerv. N. Rules, 109; see the note. 
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parties on the record^ this writ is still necessary, and in form it 
must follow the same rules as in other cases where there has been 
a change of parties hj death or otherwise (c). 
Not necea- It has been held, however, that in the case of the Crown, the 

sarr in case ^ ' ' ^ ' 

oftheCrown. writ o£ scire facias ad audiendum errores is not necessary, " becaufle 
the King is always presimied to be present in Court, quod tota 
Curia eonceuit ; and therefore there needs not any garnishment by 
scire facias " (d). So also in Fitz. K"at. Brev. (e) it has been laid 
down that '' if a false judgment be given for the King in any suit 
or action, the party grieved shall have a writ of error, and aacign 
his errors without suing forth any scire facias against the King ad 
audiendum errores, because the King is always present in Court." 
These decisions have been affirmed in the recent case of The Baron 
de Bode v. Reg. (/). 
Scire fadas To compcl the plaintiff to assign his errors and proceed, a scire 
tioiiem non facios guarc executionem non was formerly necessary, to which if 
ce>sary. the plaintiff did not appear, but suffered judgment to go against 
him he might be non prossed, and no future assignment of errors 
would operate as a supersedeas to the execution {g), Now, how- 
ever, this writ is abolished by a general rule of aU the Courts of 
H. T. 4 Will. IV. r. 11, by which no such writ shall be necessary 
to compel an assignment of errors ; but the plaintiff must, within 
eight days after the delivery of the writ of error, in error to the 
Queen's Bench, or within twenty-one days after the allowance of 
the writ in other cases, assign errors, or the defendant in error 
will be entitled to sign judgment of nonpros, (A). 

(e) See an/0, book n, di. iii. it. t.; 970 ; and the judgment olWiMe, C. J. 
and 8e« St, Katherme'M Dock Company in error, lb. 974. 

V. HiffSf't 10 Q. B. 652, n. (g) See 3 Bac. Abr. Error, K; Carth. 

(d) Marsh's cast, 1 Leon. 325, 326. 40 ; 2 Tidd's Pr. 8th ed. 1222. 

{e) 21 H. (A) See 1 Chitty's Arch. P^ac 8tli 

(f) See the case reported in 14 Jar. ed. 500. 
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CHAFFEE IX. 

OF 8GIIIE FACIAS TO RSVIVE A JUDGMBNT IN EJECTMBNT. 



Judgment must be revived after a 
Year and a Day^ p. 215. 

I^ecessary at Common Late, p. 

215. 
When not necessary, p. 216. 

Necessary on Change of Parties, 
p. 216. 



On Death of Plaintiff, p. 216. 
On Death of Defendant, p. 217. 
Scire Facias ybr Costs, p. 217. 
On Marriage of Feme Sole De- 
fendant, p. 217. 
In other Cases, p. 217. 
Forms, p. 21 7. 



It has been already Been» that a judgment in ejectment, if not ^^f^^°^ 
executed within a year and a day, is presumed to be satisfied, and vired aaera 
that, like any other judgment, it requiret to be revived by scire day. 
facias before a writ of pofwession can be executed (a). And even 
if a writ of hakere facias possessionem be sued out, and not exe- 
cuted within the year, and it be not returned and filed, it becomes 
a nullity, and if another writ of habere be subsequently sued out, 
the Court will award a restitution quars erronic^ emanatit (6). 
And this was necessary at common law in all real actions where xeceBsary 
land was recovered, for ** the judgment being particular in the faw. ™™ 
real action quoad the lands, with a certain description, the law 
required that the execution of that judgment should be entered 
upon the roll, that it might be seen whether execution was deli- 
vered of the same thing of which judgment was given. If, there- 
fore, no execution appeared on the roll, a scire facias issued to 
show cause why execution should not lie" (c). Even if judgment 
were obtained against the casual ejector, and the merits of the 
case were not tfied, after a year and a day without execution, a 
scire facias must issue to revive the judgment, and the terre- 



(a) See atite, book i. ch. U. p. 23 ; 
Woodf. L. and T. 6th ed. 611, 876; 
Adams' Eject. 4th ed. 303 ; Chitty's 
Arch. Prac. 8th ed. 963 ; Doe d. Ste- 
phens T. Lord, 7 Ad. & E. 610. 

(b) Doe d. Stephens x.Lord, 7 Ad. & 
E, 613 ; per Denmaii, C. J., Goodtitle 
d. MurreU v. Badtitle, 9 Dowl. 1009 ; 



and see 2 Tidd, 8th ed. 1154. 

(c) See ante, book i. ch. i. p. 2 ; Bac. 
Abr. tit. Execution, H ; and Ibid. tit. 
Scire Facias, C, 1 ; Doe d. Ramsbottom 
and others v. Roe, 2 DowL N. S. 690 : 
Runnington on Eject. 2nd ed. 478 ; 
Proctor y. Johnson, 1 Ld. Raym. 670 ; 
2 Inst. 469. 
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[Bk. n. 



Wben not 
necesMury. 



tenants must be joined in the writ (d). The omiBsion to issue a 
scire facias is not an irregularitj merely, but is an error in mate- 
rialibus ; and an application to set aside an execution for such an 
omission may be made by the tenant in possession, though he did 
not appear (e). 

But as in other cases, a scire facias is not necessary where there 
is a stay of execution by consent of the parties for the year (/), 
nor where the defendant brings error and is afterwards non- 
suited {g) ; nor where the party has taken out execution within 
the year, and, although it has not been acted upon, has continued 
it down until it is executed (A). It was at one time held, that 
where the delay beyond the year was occasioned by an injunction 
out of Chancery staying the execution, the judgment must be 
reyived by scire facias^ because an injunction was not a matter 
of record of which the common-law Courts could take notice (t). 
But in Mitchell v. Cue et Uxor {k) good sense determined that, 
being within the same reason, the same rule ought to preraQ (I). 
Xecenary We come now to the class of cases which more pertain to the 

on change of i . #• 

parUes. subject of the present book, ais to the necessity of a scire facias 
where there has been a change of parties. 

If the lessor of the plaintiff should die before the writ of pos- 
session on the judgment in ejectment has been issued, no scire 
facias on principle seems to be necessary, because the lessor of the 
plaintiff is no party to the record. And so it appears to have 
been held in I>oe d, Beyer t. Roe (m), the plaintiff in the action 
being John Doe, the defendant cannot object that John Doe is 
dead, and that the writ of execution should not issue on his 
behalf (n). 

But if the plaintiff, where he is a real person, should die within 



On death of 
pUlntiff. 



(d) Proctor yr.Johnion, 1 Ld. Rajm. 
669 ; Doe d, JUmuboftom and othert v. 
Roe, 2 Dowl. N. S. 690. 

(0 GoodtUte d MurreU v. Badlitle, 
9 Dowl. 1009 ; see contra, that the writ 
is not Yoid, but only voidable, Blanche- 
nay y. Bwrt, 4 Q. B. 707. 

{/) See ante, book i. ch. i. p. 8. 

\g) Withers ▼. Harris, 2 Ld. Raym. 
806 ; 1 Salk. 258 ; 7 Mod. 50 ; 2 Sel. 
Ion's Pr. 204 ; Booth v. Booth, 6 Mod. 
288 ; 1 Salk 322 ; Woodf. L. and T. 
6th ed. 876 ; Short ▼. Heath, 2 Cromp. 
Pr. 225 ; Ad. Ej. 4th ed. 346. 

(h) Woodf. L. and T. Cth ed. 876. 



See ante, p. 9. 

(t) Winter t. Ughtbotmd, 1 Stn. 
301 : Booth ▼. Booth, 1 Salk. S22 ; 6 
Mod. 288, S, a • 

(A) 2 But. 660 ; and see ante, p. 8. 

(/) Hiscocks T. Kemp, 3 Ad. & E. 682. 

(m) 4 Burr. 1970. 

(n) And see Ad. Ej. 4th ed. 304 ; 
and it appears from the case of Moore 
V. Goodright, 2 Stra. 900, that if the 
death of the plaintiff in ejectment be 
assigned for error, it is a contempt for 
which the Court will grant an attach- 
ment. And see 2 Chitty's Arch. Prae. 
8th ed. 963. 
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a year and a day, his executors cannot take out an execution 
without a scire facias; for they are not parties to the judgment. 
If, however, execution has been regularly sued out in the lifetime 
of the testator, the sheriff may execute it after his death, because 
the authority is from the Court and not from the party (o). 

"When there are several plaintiffs — real persons — or several J"} ''*^^\°' 
defendants in an action of ejectment, and one of them dies, exe- 
cution may be sued out by or against the survivors, upon sugges- 
tion of the death made upon the roll(p). But where there is 
but one defendant, and he dies, it has been questioned whether 
execution might be sued out without a scire facias. In personal 
actions doubtless it cannot, because a new person will be charged ; 
but in ejectment the plaintiff ought to have execution only of the 
land recovered (a) ; but the safer course is to sue out a scire facias sdnfadas 

for costs. 

against the defendant's executors and the terretenant (r). And 
as a scire facias^ when necessary for the land, must issue against 
the terretenant wherever he may be, it will be also necessary to 
sue out another scire facias for the costs against the personal 
representative, unless he be himself the terretenant («). 

When the judgment in ejectment is against a feme sole, who On marriage 
marries before execution, the plaintiff's lessor should sue out an defendant.^ 
habere facias possessionem, in the maiden name of the defendant, 
for the land, and then proceed by scire facias against the husband 
and wife for the costs (t). 

In all cases where, by the death, bankruptcy, or marriage of ^n otber 
either of the parties to the record, new parties become entitled to 
or charged by the judgment, a scire facias becomes necessary, as 
in other cases, to introduce the new parties to the record, to make 
the execution consistent with the judgment (u). 

Por forms of scire facias in ejectment, see references in Ap- Fonns. 
pendix (r). 



(o) Ron. Ej. 429 ; Woodf. L. and T. 
6th ed. 876. 

(p) Withers v. Harris, per Holt, 
C. J., 2 Ld. Rajm. 808. 

(q) Ibid. 

(r) Ad. Ej. 4ih ed. 303. In Cook 
T. Cook, 3 Lev. 100, where, after 
judgment in ejectment, the defendant 
died and the plaintiff sued oat a scire 
facias' against his executors, and a 
stranger who had entered to have exe- 
cution of the judgment, the scire fa-- 
das was demurred to; but judgment 
was giren for the plaintiff, per totam 



Curiam, without argument that the 
scire facias lay. 

(«) Doe d, Taggart y. Butcher, 3 M. 
& S. 557 ; Ad. Ej. 4th ed. 303 ; Woodf. 
L. and T. 6th ed. 876. 

(/) Doe d. Taggart y. Butcher, 3 M. 
& S. 557. 

(u) Woodf. L. and T. 6th ed. 612 ; 
and see ante, book it. ch. i. ; and see 
the seyeral chapters, ante, which treat 
on scire facias in case of death, bank- 
ruptcy, or marriage. 

(v) And see ChiUy's Forms, 445 
and 446. 
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CHAPTER X. 

OF SCIRE FACIAS AGAINST THE SHERIFF BY THE EXECUTION 

CREDITOR. 



Scire Facias agaimH the Sheriff to 
compel kirn to pi^ Debt levied 
to Execution Creditor, p. 218. 

Scire Facias a^aitut Sheriff who 
has returned thai he has seized 
Goods to the amount of the Debt 



fohieh were qfterwiurds rescued, 
p. 218. 
No Scire Faciaa against Sheriff 
where he returns that he has the 
Goods in his Hands for Want cf 
Buyers, p. 219. 



creditor. 



Scirt fitdM 
against 
sheriff who 
has returned 



Scire /anas If ft sheriff retum to a writ of ^. fa., that he has levied the debt 
^eriffto under the writ and has the money ready; but retains it in his 
to pi^ debt hands, a eeire faeiae lies against him to hare execution of it, and 
execution to compel him to pay it over to the execution creditor (a). For 
the sheriff's return on the writ of Jl, fa, is parcel of the record, 
on which either an action of debt (b), or a scire facias wiU lie. 

So also if the sheriff return that he seized goods under 9kfi,fa, 

to a certain value, and sold part of them ; but the rest remained 

That hfTiiiu^ unsold for want of buyers, and were afberwards rescued, a sdre 

seized sroods 

to the facias lies against him to have execution to the whole value re- 

the debt, tumcd ; for as the return of the rescue is not a good return in 

rfierword^ law (c), and the sheriff has admitted that he seized goods to that 

rescued. yalue, he is answerable to the plaintiff for the whole amount 

seized (cT), as he was bound to sell them at all events (e) ; and by 

the sheriff's seizure of goods to the value of the debt^ the 

debtor is discharged of the judgment, and may plead the seizure 

in bar to an action of debt, or scire facias on the judgment (/). 



(a) Smith Y. Lwesay, Hutt. 32 ; 2 
Wms. Saund. 6th ed. 71 &» n. ; Sfy t. 
Finch, Cro. Jac. 614; Oodb. 276; 
Chitty's Arch. Prac. Sth ed. 1023; 
Bac. Abr. tit. Scire Facias, B. So also, 
an action of debt will lis against the 
Bheriff or his executors, for the same 
cause, Perkinson t. Giffbrd and others, 
Cro. Car. 539 ; S^ake t. Richards, 
Hob. 288. 

Qi) MUdmey ▼. Smith, 2 Wms. 
Sannd. 344, n. 2. 

(c) Ibid. n. ifi). 



{d) 2 Wms. Saund. 71 ^, note to 
UnderhiU ▼. Vevereux; Sfy y. Fineh, 
Cro. Jao. 5 14. 

(e) Clerk y. Withers, 2 Ld. Raym. 
1075. 

(/) Clerk Y. Withers, 2 Ld. Raym. 
1072; S. a, 11 Mod. 34 ; S, C, 1 
Salk. 323 ; S, C, 6 Mod. 292, 299 ; 
Atkinson y. Atkinson, Cro. ElU. 391 ; 
Mountney y. Andrews, Cro. Blix. 237, 
and authoritiee tliere quoted ; WiSbra" 
horn Y. Snmc, 2 Wms. Saund. 6th ed. 
47 a, n. 1. 



Ch. X.] TFhen 8ci. Fa, against Sheriff not necessary, 219 

Where, however, the sheriff returns merely that the goods re- ^o scire 
main in his hands for want of buyers, a scire facias does not lie (^), againet 
but either a venditioni exponas, under which he is bound to seU the he returns 
goods, and have the money in court on the return day of it (A), the Kooda in 
or, where the sheriff has gone out of office afber such a return, a for wutV 
distringas wuper vieecomitemy directed to the present sheriff, com- **"y®"- 
manding him to distrain the latQ sheriff to sell the goods (t). 

See reference to a form of scire facias against the sheriff in the 
Appendix (J), 

iff) Chitty's Areh. Pine. 8th ed. 78; Chitty's Arch. Prac. 8th ed. 596. 

1023. But see Bro. Abr. tit. Exec. pi. 69. 

(A) ConMrew ▼. BeynokU, Cowp. (J) Rwhton t. HatfMdf 3 B. & 

403 ; Keigkilty y. Bireh, 3 Camp. 524. Aid. 204 ; and see MUdmay v. Smith, 

(i) Chitterbuei y. Jones, 15 East, 2 Wma. Saund. 538 a. 
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CHAPTER XI. 

SCIRE FACIAS IN CASES OF OUTIiAWRY TO RECOVER DEBTS DUB 
TO THE OUTLAW, AND ON PARDON OF THE OUTLAWRY TO 
WARN THE PLAINTIFF. 



What it is, p. 220. 

Formerlif a more Serious Punish- 

ment than now, p. 221. 
Consequences of Outlawry, p. 

221. 
Whe7i a Scire Facias is required, 

p. 222. 
Forfeiture of Ooods and Debts to 

the King, p. 222. 
Duty of the Sheriff, p. 222. 
Inquisition of Outlaw's Goods, 



Debts, and Lands p. 223. " 

Money raised awarded to the JPlain- 

tiff on Petition, p. 223. 
Scire Facias to the Debtor of the 

Outlaw to recover the Debt, p. 

224. 
Scire Facias by Outlaw on Pardon 

or Jieversal of Outlawry to 

warn the Plaintiff to proceed tf 

he will, p. 224. 
The Form of the Writ, p. 226. 



>VliatitM. 



Formerl 
more serious 



riva 
snoui 



Ak outlawry is a proceeding to compel a defendant in a civil suit 
to enter an appearance, that the action against him maj be tried, 
and on an indictment for a criminal offence, to stand and take his 
trial (a). 

Formerly to be outlawed was a far more serious matter than now. 
J««°whmeiit According to Trye (b), " in the reign of King Alfred (and until 
a good while after the Conquest), to be outlawed for felony as my 
Lord Coke hath it in his First Inst. cap. Yillenage, sect. 197, foL 
128 b, was very dangerous, for such persons might have been put 
to death by any man as well as a wolf^ that hatefull beast mighty 
for utlagatus et waviata capita gerunt lupina. But then, saith he, 
no man could haye been outlawed, but for felony ; but you may 
see there how this inhumanity was altered and restrained in the 
reign of Edward III. And now our laws are made more tender 
of life, though it be of such great malefactors, that so they may 
be punished or discharged by the hand of the law only, which 
nuUifadt injuriam. Afterwards in Bracton's time, and somewhat 
before, process of outlawry was ordained to lie in all actions that 
were quare vi et armis, which Bractoh calls delicto, for there the 



(a) A man shall be outlawed for his 
default, if he will not stand to the law ; 
and therefore upon an indictment for 
treason or felony, if the defendant does 
not appear upon the second etqtias, he 



shall be outlawed. Com. Dig. tit. Ut- 
lagary, B. 

{b) Trye's Jus Filaxarii, p. 72 ; and 
see Co. Litt. 129 b; I Tidd's Prac. 8th 
ed. p. 127. 
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King shall have a fine. But since, saith Coke, hj divers statutes 
process of outlawry doth lie in account, debt, detinue, annuity, 
covenant, case, and in divers other common or civil actions.'* And 
according also to Lord Coke, in another place, an outlaw was 
extra legem positus (e) . 

Sut at the present day in civil actions outlawiy is rather in the 
naiTure of a process to compel the defendant to submit to the 
jurisdiction of the Court ; if outlawed upon mesne process, the 
defendant may upon entering an appearance, &c., reverse the 
outlawry as of course ; if upon final process, he may reverse the 
outlawry upon payment of the debt and costs {d), 

By outlawry in civil actions (e), a man is put out of the pro- codm- 
tection of the law, so that he is incapable of suing for the redress oatu^. 
of injuries, and he may be imprisoned if he can be found (/). 
He is incapacited fpm suing in his own right, or from seeking to 
enforce a legal right of his own, or from moving in Court for his 
own benefit, as that an attorney's bill of costs be taxed (^), or from 
serving on juries, or from appearing in Court for any other pur- 
pose than either to reverse his outlawry (A), or it seems to protect 
or defend himself from any wrongful action or proceeding, or 
'' from the claims of others," by " seeking protection from the 
law" (t). It has been held that he may petition for his discharge 
in the Insolvent Court (J). By outlawry a man (Jc) forfeits all 
his goods and chattels, and the profits of his lands ; his personal 
chattels immediately upon the outlawry, and his chattels real and 
the profits of his lands when found by inquisition (/). For a 
further exposition of the law relating to and of the consequences 
of outlawry generally, the reader is referred to the books of 



(c) Co,lAtt.\22b\HamUay.Cro9t' 
ley, 8 Ad. & E. 680. 

(<0 Chitty's Arch. Prac. 8th ed. p. 
1134. 

{e) As to outlawry in a criminal 
case, see Bac. Abr. tit. Outlawry, D, 2. 

(/) Tidd'a Prac 127, 8th ed.; 
Cbitty's Arch. Prac. 8th ed. 1133. 

(ff) Re Mander, 6 Q. B. 867. 

(A) Aldridge v. BuUer, 2 M. & W. 
413 ; per Lord Abinger, C. B. 

(t) Hawkine ▼. Hall, 1 Beav. 73 ; 
Byrne y. Manniny, 2 Dowl. N. S. 403 ; 
WaVker y. TheUuaon, 1 Dowl. N. S. 
578 ; Re Pyne, 5 C. B. 407 ; Davies y. 
Drevanion, 2 D. & L. 743. 



(» Hamlin v. Crotsley, 8 Ad. & E. 
677 ; 3 Key. & P. 543. 

{i) If the outlaw be a weman, the 
proceeding to outlawry is called a 
waiver; for as women were not sworn 
to the law by taking the oath of alle- 
giance in the leet (as men anciently 
were, when of the age of tweWe years 
or upwards) they could not properly be 
outlawed, or pat out of the law, but 
were said to be waived^ that is, dere- 
Hcta, left out, or not regarded. Litt. 
§ 186; Co. Litt. 122 b.; Trye, 66; 
Tidd's Prac. 8th ed. 127. 

(/) Breiitm y. Cole, 1 Salk. 395 ; 
Tidd's Prac. 8th ed. 127. 
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pzaodce (»). Tlie objeot of the present chapter Ib to 
tion to those cases inwhioh proceedings in outlawrj render 
]^^(^ sary the issmng of a writ of Kirefotdut ; which are,/rte» to recover 
is required. ^^^^ ^^|^^^ ^^ choscs in action found hj the sheriff's inqninticHi 
to be due to the outlaw, which 'then belong to the King, and 
which are usually granted on proper application to the plaintiff 
who sued the outlaw; and, eetondly^ to give notice to i^ 
creditor of the outlaw of the reversal of the outlawry by sta- 
tute, or by the Queen's pardon. 
Forfeiture of ^^^ igf as to «ctre foeUis to recovcr the outlaw's debts, and 

gooas ana ' *^ 

debts to the choses in action. One of the trnmediate consequences of outlawry as 
just stated, is that the outlaw forfeits ku debts and ckoeee m action 
as well as his personal goodsi and they become vested in the 
King (o) ; and upon inquisition being afterwards taken by the 
sheriff, he aiso forfdts the profits of his lands and his chattels 
real (p). 

When all the preliminary proceedings have been taken to war- 
rant the issuing of a special {q) writ of capiae utlagatum, the sheriff 
is commanded by the writ to take the defendant into custody (r); 
and also '* to inquire by the oath of honest and lawful men of his 
county what goods and chattels, lands and tenements he hath or 



King. 



Dut^rofthe 
sherifT. 



(n) See Tidd's Pnu^ 8th ed. 124 ; 
IVye'f J«a KUznii; Bae. Abr. tit. 0«ft- 
lawry ; Com* Dig. tit. Utlagarj ; Chit- 
ty's Arch. Prac. 8th ed. 1132. 

(o) " An outlawry is in the nature 
of a judgment for the king." Hafdr. 
22 ; Com. Dig. Utiagary, D 5. 

(/>) Bretton ▼. Cole, I Salk. 395 ; 
1 Madd. Hiat. of Ezch. 347 ; Vin. Abr. 
tit. Scire Facias, D. " Scire facioi lies 
upon offices found for the king ; " and 
see BnUoci v. Dadd8,2 B. 5e Ad. 258, 
as to the effect of attainder. 

{q) After judgment of outlawry is 
obtained in the Court below and re- 
turned by the sheriff, and recorded 
above, execution could be taken out 
against the outlaw ; which was either 
general to arrest the body, or special 
to arrest the body, extend the goods, 
lands, debts, and choses in action. 
And when the inquisition is taken, 
it is returned by the sheriff into 
the Common Pleas, and then a 



transcript of the outlawry and ia- 
quisitiom is tnmsBiittad into tbe Ex- 
chequer; and thflieapon, if any debts 
be returned due from any one to the 
outlaw, on application to the Exche- 
quer, a scire facias issues to such per- 
son to show cause why the king should 
not have such sum found due on the 
inquisition to the otttiaw." ♦ » * ♦ * 
The transcript of the record is sent 
into the Exchequer, that the Court of 
ordinary revenue may have it in chai^ ; 
but the Court of Exchequer usually 
grants a eustodium to such person as 
sued the outlawry.'* Qilbert's Hist 
and Prac. of Civil Actions in the Court 
of Com. Pleas, 16. 

(r) But now, when the capias ntla- 
gatum is founded upon a judgment in 
a civil action, it is held to be in the 
nature of a private execution, and the 
defendant has the same privilege f^m 
arrest as in other cases. 7%tf ceue of 
the Sherif qf Kent, 2 Car. & Kir. 197. 
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hnd on the day of hifl outlawry, or at any time afterwards ; and by 
tlieir oath to extend and appraise the same according to their true 
value ; and to take them into the King's hands and safely keep 
them, so that he may answer to the King for the true value and 
issues of the same ; making known what he shall do thereupon to 
tlie Court on the return day.'^ Upon this writ the sheriff is 
to impanel a jury, who are to make inquiry of the goods and 
chattels of the defendant, including his debts or choses in action («), 
and also of his leasehold and freehold lands and tenements ; to 
appraise the goods, and to extend or value the lands, ^c. (t). 
When this writ is returned with the inquisition annexed, and 
filed in the office of the Custoe brewum^ a transcript is sent into 
the Exchequer, out of which Court there then issues, (if the de- 
fendant has not been arrested and has not appeared,) a venditioni 
exponas to sell the goods, a scire facias to recover the debts (u), and 
a levari facias to recover the issues and profits of the lands and 
tenements (t). The money thus raised belongs to the Crown ; but 
the plaintifi* may have it paid to him in satisfaction of his debt and 
costs, if it do not exceed 50^., by applying by motion to the Court 
of Exchequer ; or if it exceed that sum, by petitioning the Lords 
of the Treasury (x) 



Inquiijition 
of outlaw's 
goods, debt0, 
and lands. 



Money 
raised 
awarded to 
the plaintiff 
on petition. 



(«) 4 Co. 95 ; Lane, 23 ; Lut. 329, 
1513 ; Glib. C. P. 200 ; 2 RoU. Abr. 
806 1, 52. 

(0 Tidd'sPrao. 8th «!. 134 i 2 RoU. 
Abr. 807 i, 32 ; Com. Dig. Utlagiry, D, 
2. The oaitle of • straagar, levant and 
couchanty on lands extended upon an 
ontUwry may be taken upon a Itvari 
facias for the king. Carth. R. 441 ; and 
see Hard. Rep. 422, as to an extent 
against leasehold lands of a debtor of an 
outlaw. But, ** If a man bails geode 
to one in pledge, and afterwards he is 
uilaffatua, the king shall not have these 
goods before the party be satisfied. So, 
if a lease be made to one lor years, 
of goods, and he is afterwards utla- 
gattUf a scire facias issues out for the 
king ; he shall not have the goods till 
the lease be ended. 13 R. 2 ; 3 Bukt. 1 7. 

(«) *' If the king's debtor was un- 
able to satisfy the king's debt out of 
his own chattels, the king would be- 
take himself to any third person who 
was indebted to the king's debtor, and 



would reeover of suob third person the 
debt he owed to the king's debtor, in 
order to get payment or satisfaction of 
the debt due to the Crown ; and then, 
upon inch recovery had, the third per- 
son was acquitted against the king's 
debtor, and the king's debtor was ac- 
quitted against the king, de tanio" 
Madd. Hist, and Antiquities of the Ex- 
chequer, vol. li. 189. 

(Of) Ibid. 135 ; Chitty's Arch. Prac. 
8th ed. 1141, 1142. In a personal ac- 
tion, the outlawry shall be for the 
benefit of the party if he please ; and, 
therefore, if the defendant be taken 
upon a capias utioffatum, after judg- 
ment, upon prayer, he shall be in exe- 
cution for the party. Com. Dig. tit. 
Utlagary, D, 4. The King may grant 
the benefit of an outlawry to another. 
2 Roll. Abr. 188 /, 5. See Gamon's case, 
5 Co. 88. In this case it was resolved, 
" that if any one at the common law 
have judgment in an action of debt, 
and after judgment onUaw the defend- 
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Outlawry, 



sdrtfadtu Upon the transmission into the Exchequer of the transcript of 

to the debtor * * -^ 



of the out 
law to re- 
cover the 
debt. 



the outhiwiy and inquisition, if any debts be returned due from 
any one to the outlaw, on application to the Exchequer, a scirt 
faeioB issues to such person to show cause why the King should 
not have such sum found due on the inquisition to the outlaw (y), 
to which, of course, the debtor to the outlaw has the opportunitj 
of pleading any defence he may have, as in other cases (r). 

Secondly, on reversal of the outlawry by statute, or by the 

Queen's pardon, a scire facias is required to be issued by the out- 

of^utur^ ^^ before he "quietly withdraws" from the Court, to warn his 

piidiitiff to^ creditor, the plaintiff, of the reversal of the outlawry, that he may 

proceed if he proceed further against him if he will (a). And it seems that the 

outlawry cannot be discharged until the outlaw has brought his 

scire facias, setting forth his pardon by statute or by charter from 

the Crown (6). And if the outlaw be possessed of lands, the 



Scire/€nHat 
by ootlaw, 
on pardon 



ant, then the plaintiff is at the end of 
the suit for any process to be sued in 
his name, yet if the defendant be taken 
by Hilary, at the smt of the king, no 
laches being in the plaintiff, in 'con- 
tinuance of his process, he shall be in 
execution for the plaintiff, if he will > 
for reason reqnireth, that if the king 
shall have benefit by the suit of the 
party, so the plaintiff shall have bene- 
fit by the suit of the- king." And see 
Leiffhton v. GMrment, Cro. EGz. 700. 

(y) See Grant ▼. Bryant, 6 M. & S. 
347 ; and Gilb. C. P. 16. The reason 
of returning the transcript of the re- 
cord from the €k>mmon Pleas into the 
Exchequer is, for when the inquisition 
has returned the outlaw to be possessed 
of any goods or lands, he being out of 
the king's protectioui cannot enjoy 
anything, and the profits of the lands 
are to be seised into the king's hands, 
whilst he continues outlawed : and, 
therefore, the transcript of the record 
is sent into the Excheqtier, that the 
Court of ordinary revenue may have it 
in charge. But the Court of Exchequer 
usually grants a ctutodhtm to such per- 
son as sued the outlaw. Ibid, 17. 
And see Bac. Abr. tit. Outlawry, D, 4, 
63. After the inquisition returned in 
C. B., a transcript thereof shall be 



transmitted to the Exchequer, and, 
thereupon, a tctre faeiat goes against 
him who has goods of the outlaw in 
bis hands. See a precedent of tbe 
writ, in Aldworth v. Hutekimon, Com. 
Dig. tit. Utlagary, D, 5 ; 1 Lutw. 329. 
See, also, Thesaurus Brev. 228. 

{z) See Grant v. Bryant, 6 M. & S., 
347 ; and see po9t, book iii. cb. viti., 
" Scire Facias on Inquests of Ofl&oe." 

(a) Trye's Jus Filazarii, Precedent 
of Writ, 134, 135 ; 1 Tidd's Prac. 8th 
ed. 141 ; Bac Abr. tit. Outlawry, 6, 
2, 89. 

{b) mu V. T^pfffi, Style, Rep. 348. 
The Court was moved, that an out- 
lawry migbt be discharged, alleged to 
be pardoned by the Act of Oblivion, 
12 Car. II. c. II. But the Court 
held, that the outlawry cannot be dis- 
charged on an Act of Oblivion, until 
the party have brought his teirefiicuis 
upon the Act ; and it was also said, that 
the party at whose suit another is out- 
lawed, hath an hiterest by the out- 
lawry, as well as the state. Bac Abr. 
Scire Facias, B. JUen v. PotteO, 1 
Sid. 231. Fait move pur aver tccre 
facias d'avoider judgment que fuit void 
per le stat. 12 Car. II., de general par- 
don ceo esteant ewe devant anno 1658, 
pur matters relateant al Guerra mes le 
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'tenure of which may be affected bj his outkwry, a scire faeioB ap- 
pears to be necessary to warn the terretenants, and the lords 
mediate and immediate, before the outlawry can be reversed {c). 
The return of edre fecit is, that the creditor makes default, and 
tbe debtor is allowed to go without day, and the pardon of the 
King, or of the statute, is allowed {d). It seems that the scire fa-^ 
eias on such pardon cannot be allowed until the party who sues 
the pardon has appeared to the action of the plaintiff (e). 

It seems that there are no further proceedings on this writ (/). 

The writ recites the commencement of a suit against the out- Jhi^^ST ^^ 
law by the plaintiff, and that because the defendant did not ap- 
pear, he was put in the exigent to be outlawed, and was outlawed, 
as appears by record : and that the Queen being moved with pity 
pardoned him, or that an act was passed pardoning his outlawry 
(as the case may be). And because it is necessary and expedient, 
before the defendant quietly withdraws from the Court, that the 
plaintiff should be warned, the sheriff is commanded to make 



Court n gdreJhcioM, gUt on si le party 
doet ATer audita querela, et pur oeo ilf 
prent tempt pur advise. AUem ▼. Powell, 

1 Sid. 231. 

(e) Beg ▼. Stqfford, 10 Mod. 188 ; 

2 Hawk. P. C. book ii. ch. 50, s. 14 ; 
BeUmgham^e eaee, 1 Djer, 34 a ; Ar- 
ikur'e due, 1 Ld. Raym. 154 ; S, C, 
2 Salk. 495 ; Rex ▼. Young, 12 Mod. 
544 ; Rex t. Armttrong, 4 Mod. 366. 

(d) Trye, n^i tupra. 

{e) See BatcUff^e ea$e, 2 Dyer, 
172a, endnote 11 ; and 5 Bdw. III. c. 
12. The 5th Edw. III. c. 12, is as fol- 
lows .—"Also it is accorded and estab- 
lished, that in case where the plaintiff 
shaU recover damages, and he against 
whom the damages are recovered be 
outlawed at the King's suit, that no 
charter of pardon shaU be granted of 
his outlawry, except the Chancellor be 
certified that the plaintiff is satis- 
fied of his damages, and in case where 
a man is outlawed by process before his 
appearance, that no such charter shall 
be granted except the Chancellor be 
certified that such person outlawed 
hath yielded himself to prison, before 
the justices of the Court from whence 



the writ of exigent issued ; that is to 
say, if from the King's Bench, then he 
shall yield him in the same Court ; and 
if from the Common Bench, then he 
shall yield himself there ; and if from the 
justices of oyer and terminer, whiles the 
same justices do sit, he shall yield him 
before them ; and if they be risen, then 
he shall yield him in the King's Bench 
before the justices, and the record with 
the process shall be removed before 
them by writ. And the said justices 
before whom they shall so yield them, 
shall cause the party, plaintiff, to be 
warned to appear before them at a cer- 
tain day ; at which day, if the warning 
be duly testified, if the plaintiff appear 
upon his warning, then they shall plead 
upon the first original writ,, as though 
no outlawry had been pronounced ; and 
if the plaintiff come not, he that is 
outlawed shall be delivered by virtue 
of his charter. And it is to be under- 
stood, that all such charters be of the 
grace of the King, as before they have 
been." 

(/) 2 Chitty's Arch. Prac. 8th ed. 
1023. 
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known to the plaintiff to appear in Court, to fiirther proeecute bu 
suit against the defendant if he will (^). 

If one of two defendants in a joint action should be outlawedL 
the action will not thereby become separate ; and if the other de- 
fendant should die, the action will survive against the outlaw ; and 
a scire faeias will not lie against the representatiTes of the 
deceased defendant (A). 



(ff) For references to precedents of with the retam thereto, see the Ap- 
the writ, upon the pardon of an ont- pendiz. 
lawry by the King, and also by sUtnte, {k) Fort t. Olwer, 1 M. & Sel. 242. 
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CHAPTER I. 

OF THOSE CASES IN WHICH THE WRIT OF SCIRE FACIAS IS 
AN ORIGINAL ACTION OR IN THE NATURE OF AN ORIGINAL 
ACTION. 



Creneral Principle that a Party 
aggrieved cannot remedy hie own 
Wrong without the Authority of 
a Cowrt of Law, p. 227. 

Scire Facias to repeal a Void Pa- 
tent, p. 227. 

An Original Writ, p. 228. 

When it lies, p. 228. 

Jn what Cases, p. 229. 

Scire Facias to have Execution of 
a Forfeited Secognizance, p. 
229. 



Its Advantage over the Action of 

Debt, p. 230. 
An Original Action, p. 231. 
Exceptions, where not required, 

p. 232. 
Mecognizances at Common Law, 

p. 232. 
Scire Facias /br Debt of the Crown 

secured hy Bond, p. 233. 
Scire Facias to have Execution of 

Forfeitures to the Crown, p. 

233. 



It has been already briefly stated, that this writ, in some cases, is 
in the nature of an original action (a). It is proposed in the 
chapters of the present book to confine attention to those cases 
in which it is so. 

It is a general principle of law, that a party, whether the King 
or a subject, cannot by his own act remedy any injustice, or re- 
cover any debt, or possession of any lands or chattels, by any writ 
of execution, without the leave and authority of a Court of 
law (5). 

Thus, if the Crown, by deceptions ex parte statements, be induced 
to grant a patent for an invention (by which the patent is void), 
neither the Crown nor the public can in&inge the patentee's 
right (c), until he has had an opportunity in a Court of law of dis- 
proving, if he can, the accusation of deceit ; and until by the 
solemn adjudication of the Court the patent is for that cause de- 

(a) See introductory chapter, p. 12. E. 614 ; 3 fila. Com. 259. 



General 
priDciple 
that a party 
aggrieved 
cannot 
remedy his 
own wrong 
without the 
authority 
of a court of 
law. 

Sdre/aciaa 
to repeal a 
void patent. 



(b) To this rule there are some ex- 
ceptions ; in the case of the Crown, by 
the prerogative writ of extent ; and in 
the case of a subject, in Statutes Mer- 
chant and Staple; see ante, p. 71. 
See Doe d, Stevens v. Lord, 7 Ad. & 



(o) For an action will lie by the pa- 
tentee for any infringement of his pa- 
tent, notwithstanding such void patent. 
Sir OUver Butler's case, 2 Vent. 344 ; 
iS. C, 3 Lev. 221 ; Hindmarch on Pa- 
tents, 384 ; Webster on Patents, 31,32. 

Q2 
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An original 
writ. 



clared Toid. The action of scire /aeias is the remedy proTided br 
the law, not only for the Crown on behalf of the public, but abo 
for any of her Majesty's subjects who can show that a void or 
illegal patent operates to his prejudice (d). 

It has been already seen that a scire facias to repeal letters 
patent is an original writ, founded on the record of the patent (0). 
And, according to Lord Coke (/), it lies before the Lord Chan- 
cellor, in the ordinary course of justice, in three cases : ** The 
first, when the King, by his letters patents, doth grant by aevertl 
letters patents, one and the selfsame thing to several persons, the 
former patentee shall have a scire facias to repeal the second 
whenitues. patent (^). Secondly, when the King granteth anything that 
is grantable, upon a false suggestion, the King by his prerogatiTe 
jure regio^ may have a scire facias to repeal his own grant. 
Thirdly, when the King doth grant anything which by law he 
cannot grant, he,^ure regio (for advancement of justice and right) 
may have a scire facias to repeal his own letters patents." And 
the judgment in all these three cases is, that the letters patent be 
reyoked and cancelled, and be made nuU and void and invalid (A). 
And in Sir Oliver Butler's case (t), Lord Chancellor Pinch, assisted 
by two of the judges, held that, " Where a patent is granted to 
the prejudice of the subject, the King of right is to permit bim, 
upon his petition, to use his name for the repeal of it, in a acire 
facias at the King's suit, and to hinder multiplicity of actions on 
the case; for such action will lie notwithstanding such Toid 
patent." The judgment in the suit is, that the letters patent be 
recalled back into the same place from whence they went forth. 



{d) Hindmarcfa on the Law of Pa- 
tenti, 384. 

(«) Ante, introdactory chapter, p. 
12 ; 1 Stra. 161 ; R»x t. Bfre, 1 Stra. 
43 ; Rex ▼. Sir Other Builer, 3 Ler. 
223 ; Bac. Abr.tit. Sdre Fadas, C, 138 ; 
Hiod march on Plttenta, 379. 

(/) 4 Inst. 88. " The patent is a re- 
cord in Chancery, on which the eeire 
faeitu issnes. ' ' Sir Oliver Butler' 9 caae, 
evpra. 

(0) And sea Pemoarren ▼. l^onuu, 
Dy. 198 a. 

(A) And see on/tf, introductory chap- 
ter, p. 12 ; Bac. Abr. tit. Scire Facias, 
C, 3 ; Hindmareh on Patents, 384. 
Afanost immediately after the establish- 
ment of the Court of King's Bench for 



criminal law, the Common Pleas for 
civil snits, and the Exchequer for the 
revenue, all extraordinary cases of a 
judicial nature being reserred for the 
King in Council, the ChanceDor held a 
separate independent Coort, in which 
the validity of Royal Grants was ques- 
tioned by ecire /aciae to guide the de- 
cision of the Aula Regia, in which Court 
the Chief Justiciary presided, and in 
which all causes of importance, of what- 
ever description, were decided. (Lord 
Campbell's Lives of Lord Chancellors, 
ToL i. pp. 5 and 6.) 

(0 2 Vent. 344 ; S. C„ 3 Lev. 220. 
221 ; and see Breweter v. Weld, 6 Mod. 
229. 
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under the great seal, that they may be cancelled : that is^ that the 
g^reat seal may be taken off (^). 

In the same maimer the writ lies for the repeal of a charter '" ^'"•t 

. oaaes. 

granted to a corporation, where the complaint is that the Chan- 
cellor has wrongfully put his seal to it ; and if the charter be 
granted under the seal of a county palatine, it lies in that Court 
where the seal is kept (/) ; and it lies for the repeal of letters 
patent granting a franchise, as a fair (m), a market (n), a rectory (o), 
a ferry (p), a toU (9), an office, where the officer neglects his 
duty (r), St4i. ; in all which cases, although there has been a for- 
feiture of the franchise, yet the grant of the franchise is not can- 
celled, nor can an officer holding an office of record (as a serjeant- 
at-arms), be removed even by the Queen, on account of the for- 
feiture, without a scire /aeiaa (i). 

So, when a party seeks to have execution of a forfeited recog- tohavJexc- 
nizanoe, the condition of which is not on the face of it broken, but S?*}*^"^^* 

' , ' forfeited 

which requires proof to show it to be broken, as that some third Kcogni- 
party shall do a certain act, or that he will be of good be- 
haviour (^), or the conusor will forfeit the amount of his recog* 
nizance, a writ of scire facias must be issued (or an action of 



{k) Rex ▼. Heart and another, 1 Stra. 
151. 

(0 The Mayor and Buryeeiee qf Li~ 
verpool ▼• The ChaneeUor qf the County 
Palatine qf Laneatter, cited in Rex ▼• 
Hare and anothtr, 1 Stra. 151 ; Bac 
Abr. tit. Scire Fades, C, 3. 

(m) Reg t. Airea, 10 Mod. 258. 

(m) Rex T. Eyre^ 1 Stra. 43 ; Sir 
Other Butler's ease, 3 Lev. 220 ; 11 
H. lY. 5; Baseet ▼. CwporatUm of 
Tarrinffton, Dj. 276 a. 

(o) Breweter t. Weld, 6 Mod. 230. 

(p) Peter ▼. Kendal, 6 B. & C. 710. 

(9) 2 Edw. III. 34. 

(r) Rex Y. Eeton, Dy. 198 a. 

(a) Sir Oliver Butler^e caee, 2 Vent* 
344 ; S. C, 3 Lev. 220 ; Penwarren ▼. 
Thomae, Dy. 198 a ; and see introdnis 
tory chapter, p. 12. 

(0 J%e Queen ▼. The Juitieee qf 
the Weet Riding of Yorkshire, 7 Ad. & 
E. 593 ; per hoitd Denman, C. J., ** No 
rule ia more invariable than that a per- 



son shall not be prejudiced in any 
manner without being heard." • • * 
" The conviction may have been wrong; 
possibly indeed, though bearing the 
same name he may not be the same 
person ; he may therefore have had 
cause to show against the forfeitura of 
his recognisance, whieh he has had no 
opportunity of doing. We were re- 
ferred to the authorities collected in 
Baoon's Abridgment, under the title 
Scire Facias, C, 2 ; and we shaU advert 
to one of them. '^ If a man be bound 
in a recognisance to the King upon 
condition to be of good behaviour, &c., 
he cannot be indicted for breach of the 
good behaviour by which he forfeits 
his recognizance, without a edre fa* 
eiaa; and a weighty reason is given; 
for if a scire facias had been brought, 
he might have pleaded some matter in 
discharge thereof." And in the case 
of Rex V. Hutehings, Cro. Jac. 412, 
which is there referred to, which was 
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debt be brought), to warn the conusor to plead any defence that 
he may have, why execution should not go against him on his 
forfeited recognizance (u). This rule is calculated to prerent in* 
justice, as it gives to the conusor or defendant an opportunity of 
averting execution on the recognizance, if it be not forfeited, bj 
pleading that the condition has not been forfeited (a?), or that it 
has been performed (j?), a release of all actions (y), payment, or 
even to question the very foundation of the claim, by a denial of 
any such record existing ; and the facts will then be decided on 
by a jury. If judgment be given against the conusor or defendant, 
it is entered on the record, and the production of the judgment 
paper or postea, is then an authority to the proper officer to seal a 
writ of execution for the plaintiff (2). 
ite advant- The advantage of proceeding by edre facias in preference to 
action of bringing an action of debt on a forfeited recognizance, the con- 
dition of which it is necessary to prove to have been broken, is 
set forth in the case of Paine v. Puttenham (a), in which case the 
effect of a judgment in each mode of proceeding is described. 
*' If an action of debt be brought at common law against the 
conusor, and the count be upon a recognizance and failure of 
payment at the day, &c., by which an action accrued to the 
plaintiff, &c., there, the defendant being condemned, a ea, «a. lies, 
and his body shall be in execution, for there the plaintiff waives 
the speedy remedy, scilicet the Jieri or scire facias which is founded 
on the record, and hath elected the other remedy, &c., and he 
shall not have execution of lands and tenements which the conusor 
hath on the day of the recognizance made, as he might have on 
scire facias ; but of lands and tenements which he hath on the 
day of the judgment given upon the action of debt." In an 



a recognizance for good behaviour 
taken in the Crown office, it appears 
that a writ of scire facias was brought. 
And upon inquiry, we find that the 
course of proceeding in the Crown 
office is, uniformly, in conformity 
hereto." 

(u) See note (t), p. 229. 

{x) Bac. Abr. tit. Execution, B. <* If 
upon a scire facias on a recgnizance at 
common law, the conusor is returned 
summoned, he shall never avoid it by 
audita querela^ because the recogni- 
zance was upon condition which he 



hath performed ; for by the sommons 
he had a day in Court given him to 
plead the performance of the condition, 
which wonld have been saffident to 
stop the execution." 

iy) Com. Dig. tit. Pleader, 2 W, 
34. "To debt upon a statute or reeog- 
nizance, the defendant may plead a re- 
lease." 

(2) Reg.Gen.H.T.2Will.IV.r.75; 

1 Dowl. 193 ; Reg. Gen. K. B. H.T.; 

2 & 3Geo. IV. ; 5 B. & Aid. 560 ; Ftnek 
V. BrooJtf 5 Dowl. 61. 

(a) 3 Dy. S06 a. 
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susiion of debt, the plaintiff has execution of the defendant's lands 
suid tenements at the time of the judgment given in the action (b), 
^vrith a ca, sa, if need be against the body of the defendant. In 
a writ of scire faciaSy the remedy is more speedy ; and a recogni- 
zance enrolled being of the same effect as a judgment (c), it binds 
-the lands and tenements (d) of the conusor from the time of its 
enrolment (e) ; but whether or no & ca, sa, against the conusor's 
l>ody can be issued, depends upon the form of the recog- 
nizance (/). 

The scire facias to have execution of a recognizance, is a judicial action **"*^ 
iBvrit founded upon it, (the recognizance being a record,) and issuing 
out of the Court where the record is ; and it is in the nature of 
an original action to have execution of a debt of record (^) ; and 
tbe recognizance being a record, (except it contain a condition 
iBvhich must be shown to be broken) (A), is conclusive against the 
conusor, even if he have paid the debt to the conusee and have 
the conusee's acknowledgment (t), unless it be avoided by an instru- 
ment of as high a nature, namely by a judgment recorded on a scire 
JdeiaSy or in an action of debt on the recognizance, or on a writ of 



{b) Co. Litt. 102. a. " A judgment 
in a personal action binds the lands 
from the day of the judgment gi^en." 

{e) Chief Baron Gilbert's Treatise of 
the Excheqaer, 96. '* Where an obliga- 
tion is acknowledged in a Conrt of re- 
cord, such recognizance is tbe same as 
a judgment. The conusor is personally 
present, and the Conrt is supposed to 
know him as much as a defendant 
against whom they give judgment." 
And see Attomey-General v. SeweU, 
4 M. & W. 89 : S, C. 6 Dowl. 673. 

(d) Goods and chattels are only 
bound from the delivery of the writ of 
execution to tbe sheriff. 2 Tidd's Prac. 
8th ed. 1101 ; Com. Dig. Exec. C, 4 ; 
Huichhuon ▼. Johnson, 1 T. R. 731. 
And the property of tbe defendant in 
them is not changed before seizure. 
P€ty%e ▼. Drew, 4 East, 522 ; before 
which the defendant may sell them in 
market overt, and tbe sale will be valid. 
Samuel v. Duke, 3 M. & W. 622 ; S. C\ 
6 Dowl. 536. In cases of Bankruptcy, 



see Whitmore v. Roberiwn, 8 M. & W. 
463 ; Siey v. Carter, 2 Dowl. N. S. 832. 

(e) By Stat 29 Car. II. c. 3, 2 BU. 
Com. 341, **A recognizance being 
either certified to, or taken by the 
officer of some Court, is witnessed 
only by the record of that Court, and 
not by the party's seal ; so that it is 
not in strict propriety a deed, though 
the effects of.it are greater than a com- 
mon obligation, being allowed a priority 
in point of payment, and binding the 
lands of the conusor from the time of 
enrolment on record." 

(/) See Paine v. Puttenham, 3 Dy. 
306 a. 

(ff) 2 Tidd's Prac. 8th ed. 1145 ; 2 
Wms. Sannd. 6th ed. 71 6. "A scire 
facias upon a recognizance is always an 
original proceeding." 

(A) ^n/tf, p. 229. 

(0 Mtomey- General v. Sewell, 4 M. 
& W. 89 ; Brunkhome*s ease, Cro. Eliz. 
233. 
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audita querela^ ahowing the debt to have been sstiafied or re- 
leased ; or by an entry of satisfiiction on the record itself^ whid 
is the proper course to take in such a case (k), 
^xetpiim. It has been noticed (Q, that there are some species of reeog- 
reqviied. nizanccs which do not require any scire faeiae in order to have 
execution of them. 

These cases haye been treated at large in the seyenth chapto 
of the first book, on exceptions to the ordinary rules requiring a 
scire facias to issue before execution. Briefly, they are reeog- 
nizances founded on a statute merchant^ or on a statute stiq^le, or 
recognizances in the nature of a statute staple under the 23rd 
of Hen. YUI. c. 6 («t). These statutes made for the security 
and benefit of merchants and traders, and to encourage conuneioe, 
give a right of immediate execution on the recognizances being 
forfeited. In form» almost necessarily, these recognizances are 
given to secure the payment of a sum of money by the conusor 
at a certain day, which he acknowledges to owe. K the day be 
past and satisfaction be not entered on the record, on the face of 
it the recognizance is forfeited, and in ordinary cases no injustice 
can be done to the conusor by issuing immediate execution upon 
it. Should, however, the money have been paid, and by unfur 
dealing, without any acknowledgment having been placed on the 
record, and execution be issued upon the recognizance, the 
conusor must then resort to his remedy by audita querela, or 
motion in Comrt on affidavits, when he can show these facts, and 
will be relieved according to the justice of the case. 
Reoogni- And SO slso of recognizancos at common law, entered into 

zances at ._ •* i» .• 11 i-i 

common before a judge or before some magistrate duly authorized, so far 
as they are agreements by a party to pay a sum of money on a 
certain day ; it seems that when taken before a judge, on beiug 
duly certified to be forfeited, (with the commission or authority 
for taking them) into chancery, the Chancellor may award execu- 
tion thereon without any mesne process (n) ; or when taken before 
any justice or justices of the peace at petty or quarter sessions, and 
they are such as can be estreated at sessions, on being certified by 
the justices, by or before whom they are forfeited, to the derk of 
the peace, they may by the stat. 3 Geo. IV. c. 46, s. 2, be entered 



(*) Ordeway v. Parrett and another, ante, book i. ch. vii. p. 71 ei seq. 
Cro. Eliz. 132. (n) 2 Tidd's Prac 8th ed. 1131; 

(/) Ante, p. 227, n. (b), Bac. Abr. tit. Execution, B. 
(m) See these exceptions fully stated, 
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on a roll and sent to the sheriff with the necessary writs, and 
tbe roll shall he the sheriff's authority for levying immediately 
the sum marked thereon (o). In these cases, as in recognizances 
by statute if the conusor be grieved by the immediate execution, 
he has his remedy by audita querela or motion ; but it would 
seem that in all such cases where there is any doubt as to the 
forfeiture, as where the conviction may have been wrong, where 
be may not be the person though bearing the same name, &c., or 
iwbere the conusor 'may have any cause to show against the for- 
feiture, a edre /aciaa ought to and must issue (p). 

In the same manner where the Crown seeks to recover a debt f^JStot 
secured by bond, which by statute is made of equal force and JJJiSS^ 
effect with a recognizance, and where the debt may have been ^°^' 
satisfied, a scire facias ought to issue before a writ of execution be 
sealed. It is then the obligor's own fault if the execution im- 
properly issue. This case, however, falls within the excepted 
cases, as the Queen may, if so advised, by her prerogative proceed 
at once by writ of extent, to levy her debt by distress (9), for '' the 
speedy levy and soonest satisfaction of the Queen's debt," upon 
an affidavit that the bond is forfeited, and that the debt is in 
danger (r). 

So a scire facias is required in all cases before execution can be ^hav^xfi- 
had of any forfeiture to the Crown, where knds or chattels have foSSti^B 
been found, by Inquest of Office^ to belong to one who has incurred ^^^^ 
a forfeiture, and that inquisition has been recorded, showing the 
Crown to be entitled to them («). The occupier of the lands, or 
the defendant is entitled to traverse the title of the Crown found 
by the inquisition {t)y and, on issue being joined, the cause may 
be tried either at bar or nisi prius (») ; and should the defendant 
succeed on the issue, the judgment is that the Queen's hands be 
amoved (a*). But if the Crown take possession of the lands 



(0) 3 Barn's Just. 29th ed. tit. 
Fines and Forfeitures, 32 ; and see 
Reg. T. The Jugticea of the Wett Riding 
of York9hire, 7 Ad. & EIL 590. 

(jb) Per Lord Denman in Reg, ▼. 
The Juttieee of the West Riding qf 
York, 7 Ad. & EU. 592. 

(q) Attorney- General ▼. Sewell, i 
M. & W. 77 ; 5. C. 6 Dowl. 6;3. 

(r) 2 Tidd's Prac. 8th ed. 1092-3 ; 
3 Bla. Com. 420 ; Attorney -General ▼. 
SeweU, 4 M. & W. 77 ; and see ante. 



book i. ch. Tii. p. 94. 

(«) 2 Tidd's Prac 8th ed. 1122. 

(0 lb. 1123. 

(u) lb. 1128 ; Cro. Car. 348-9. 

(x) 2 Tidd, 1129; and see Bac. Abr. 
tit. Prerogative, E. '* In all cases where 
a common person is put to his action, 
there upon an office found, the King is 
put to his scire faciae; for an office en- 
titles the King to an action only, and 
not to an entry ; but where a common 
person may enter or seise, there an 



234 Sci. Fa. on Inqtiests of Office. [Bk. IIL 

under the Inquest of Office without scire faciaa, then, if the subjeet 
be grieved, his remedy is by the writ of monstrana de droit (y). 

Each of these subjects will be treated in detail in the following 
chapters of this book. 

office without a tctre/aeuu shall anffioe East, 96. 

for the King;" and see 3 Bla. Com. (y) 2 Tidd's Prac. 8th ed. 1123. 

259; Jhe d. Hayue ▼. Re^em, 12 
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2ifay be tried either at Bar or el 

Nisi Prius, p. 265. 
Trial by Proviso, p. 266. 
The Nisi Prius Record, p. 266. 
Vewue, p. 266. 
Practice, p. 266. 
Trial by Special Jury, p. 267. 
Praying a Tales, p. 268. 
Proclamation at Trial, p. 269. 
Demurrer to Evidence, p. 269. 
Bill of Exceptions, p. 269. 
Verdict, p. 270. 
Venire de noTO, p. 271. 
New Trial, p. 271. 
Return of the Transcript of the 

Record into Chancery, p. 271. 
The Judgment to cancel the Letters 

Patent, p. 271. 
Motion in Arrest of Judgment, p. 

273. 
Restoration qf the Letters Patent 

into Chancery, p. 274. 
Entry qf Vacatur on the Boll, p. 

275. 
Writ of Error, p. 275. 
Costs, p. 276. 

Revocation qf Grant, p. 277. 
Proceedings do not abate by De- 
mise of the Crown, p. 277. 



Lbttebs patent are open grants of record, under the great seal, 
tentf whmT Containing a grant of some franchise, honour, or liberty bj the 
ey are. Qj^^fj^ to a subject, as of Corporate rights, a manor, a fair, a 
market, a separate Quarter Sessions (a), a rectory, a ferry, a toll, 
an office, &c. (^), or of some privilege to an inventor or importer 
of some new and useful invention, art, or manufacture ^c). Let- 



(a) Beg, y. Boucher, 3 Q. B. 657. 

(b) 2 Bla. Com. 34fi; Web. on 
Pat. 1 ; Bac. Abr. Prerogative, F. 1 ; 
and see ante, book iii. ch. i. p. 229. 



(c) Hind, on Pat. 37 ; Stat, of Mo- 
nopolies, 21 Jac. I. c. 3 ; Com. Dig. 
Pbt. (D.) 
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ters patent, tbat is, open letters, litertB patenies, are " so called 
l>ecaiise they are not sealed up, but exposed to open view, with 
the great seal pendent at the bottom, and are usually directed, or 
addressed by the Queen to all her subjects at large" {d). 

All grants from the Crown are matters of public record (e), as the^crown" 
being the deeds of the first magistrate, and are next in dignity to ^^^\^ 
tbe acts of the state (/). A record in our law is defined to be a **"*• 
memorial of an act or proceeding of a Court of record, proceeding 
according to the course of the common law, entered on parchment 
for the preservation of it (ff) ; and is of so high a nature that no 
averment can be taken against it (A). 

The Lord Chancellor is the sole iudere of the common-law L«tton pa- 
branch of the Court of Chancery (assisted, in cases of weight or ed on the 
difficulty, by some of the judges of the realm), in which aJl the Uwfide'of 
Queen's letters patent are made and recorded (i). The making of chancery.^ 
letters patent by the Lord Chancellor, (by affixing the great seal The Lord 
to them, or, since the 11 & 12 Vict. c. 94, s. 13, re-enacted by 12 SSii'^thf 
& 13 Vict. c. 109, 8. 14,) by affixing the Chancery common-law uilf "y^ilr. 
fifeal to them, is an act of the Court of Chancery, by which the chwwen? 
Court makes a record of the Queen's grant, that is, makes her JJ^SJUJ'to 
letters patent containing her grant, in pursuance of her com- ***«™' 
mand {k). 

The original letters patent are always delirered out of Chan- The original 
eery to the patentee, as his evidence of his title to the grant which tentdeuver- 
they contain, and therefore they are enrolled, that is, the grants patentee as 
which they contain are entered upon rolls in the Petty Bag of title, and 
Office, called the Patent Eolls, in order that the records of the S!*""' 
Court of Chancery may at all times show what patents the Lord 
Chancellor has made in pursuance of the Queen's writs (/). 
These rolls are themselyes records, to which all persons may have 



*t 



(<0 2 Bis. Com. 346 ; Hind, on aelfe.' 

Pat. 37 ; Gods, on Pat. 2ad ed. 22. {g) Com. Dig. tit. Record, A ; Co. 

(e) Dr. and Stadent, B. 1, </. 8. Litt. 117. b. 

(/) Gods, on Pat. 22; Com. Dig. (A) Com. Dig. tit. Record, E; Co. 

Fkt A. *' The Qoeen cannot grant or Litt. 260. a. 

take anything bat by matter of re- (i) 4 Intt. 79, 80, 84 ; I Shep. Abr. 

cord." Co. 3 Inst. 71 ; '* It is called a 464 ; and lee ante^ p. 228, n. (A) ; but 

record, for that it reoordeth or beareth see now 1 2 & 13 Ylot. c. 109, s. 34, and 

witneise of the truth, and b deriTed of pott. 

the Terb recorder, whereof the poet (k) Hind, on Plat. 37. 

speaketh, ' Si rite audita recordor.' It (/) 3 Shep. Abr. 93 ; Com. Dig. 

hath this soTereign privilege, that it Pat. E. 
if proved by no other, but by it- 
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access (m), and every one is bound to take notice of the grant u 
enrolled (n). 
The right to ^0 right to grant letters patent is a prerogative of the Crown. 
patent a^^'* derived from the common law, and not finom any statute (o) ; and 
of^^ueen ^ nested in the Crown as the depository of the supreme executive 
fl^m^^e power of the state, to be exercised on behalf of and for the be- 
oommon ^^Q^ gf i\^q public (/)). The exercise of this prerogative, like 
every other, is discretionary (9). On petition to the Queen, 
stating therein particularly the grant prayed for, and the grounds 
on which the favour of the Crown is asked, verified by solemn 
declaration before a Master in Chancery (r), her Majesty's Secre- 
andifl taiy of State refers the petition to the Attorney or Solicitar 
{JfSl^o? General, and on his report as to the propriety or not of granting 
the a8S>**^*^® privilege sought for, it is granted or refused: if granted, the 
"icitor-^" Lord Chancellor is authorized by writ under the privy seal, to 
General, make the patent (*), granting to the petitioner the liberty or 
lege grant- franchise sought, or, (as the case may be,) for a certain term the 
monopoly of, or the sole right to " make, use, exercise, and 
vend '* {t) any invention, art, or manufacture. This prerogative 
of the Crown, so £u* as it related to monopolies, not having been 
confined to inventions, arts, and manufactures newly invented, 
but having, in the sixteenth and seventeenth centuries, been very 
RxereiBe of gTOSsly abuBcd, in granting monopolies of trades to individuals, a 
ti ve re*-*^*' declaratory statute was passed in the twenty-first year of the reign 
tiiTstluute o^ James I. (11), restraining the Crown from granting any mono- 
He«?°"***^ polies " for the sole buying, selling, making, working, or using of 
any thing within the realm ;" but, by the sixth section, excepting 
" letters patents, and grants of privilege for the term of fourteen 
years or under, thereafter to be made, of the sole working or 
making of any manner of new manufactures within the realm, to 
the true anijirst inventor and inventors of such manufiictures, 
which others at the time of making such letters patents, and grants 
shall not use ; so as also they be not contrary to the law, nor mis- 
chievous to the state, by raising prices of commodities at home, or 
hurt of trade, or generally inconvenient ; the said fourteen years 
to be accounted from the date of the first letters patents or grants 
of such privilege hereafter to be made ; and that the same shall be 

(m) 1 Co. R. 45. a. ; 3 Inst. 71. (9) Hind, on Pat. 17. 

(n) 1 Co. R. 45. a.; Hind, on Pat. 45. (r) Tb, 41. 

(0) Hind, on Pat. 7, 17 ; Web. on (») lb. 17. 

Pat. 2. (/) Web. on Pat. 45, n. (<f)- 

(;?) Harmer y.Phyne, 14 Ve8.132 ; (m) 21 Jac. I. c. 3 ; a.d. 1623. 
Bac. Abr. tit. Prerogative. 
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of meh force as they should be if this Act had never been made, and 
of none others'^ restraining in effect this prerogative of the 
Crown within its ancient common-law boondaries (a?), with the 
importation of a new term, " new manufactures,'* which has been 
the foundation of most of the decisions since that act, as embody- 
ing in it most of the common-law rules (y) ; and also restraining 
the grant to fourteen jears (e). 

The operation of a grant of letters patent to any inyentor or Effect of 
importer of any new and useful inyention, art, or manufacture, is t«nt " ^*' 
to give to the patentee and to those claiming under him, the sole 
and separate right, to the exclusion of all other persons, of 
** making, using, exercising, and vending" the invention, art, or 
manufacture mentioned in the patent, during the continuance of 
its term (a). 

This privilege is granted by the Crown to the inventor or im- why grant- 
porter of a new and useful invention, art, or manufacture, ''in 
consideration of the good that he doth bring by his invention to 
the commonwealth " (b) : and therefore, says Sir Edward Coke, 
'^ it is reason that he should have a privilege for his reward (and 
the encouragement of others in the like) for a convenient 
time" (c). 

And as has already been briefly stated, this privilege is grantable For what 
at common law (d) of " lands, honours, liberties, and franchises (e), 
and also (for what is more important as regards the object of this 
chapter, as the writ of scire facias is far more frequently required 
for its repeal) for " a new trade,* or " any engine tending to thefur- 
therance of a trade that never was used before " (/), for " a new in- 
vention, or a new trade, brought in within the kingdom," or " a 



granted. 



(jr) See Hind, on Pat. 5 & 7, and 
Web. on Pat. 7. 

(y) Hind, on Pat. 9, 81, 83. 

{z) See stat. tupra, and Mitchell ▼. 
lUynolds, 1 P. Wma. 181; 10 Mod. 
130, S, C, 

{a) Hind, on Pat. 60, 92 ; Web. on 
Pat 45, n. {d). 

(^) Darcy ▼. AUen, Noy, R. 182 ; 
"Where any man by his own charge 
and indnstry, or by his own wit or in- 
vention, doth bring any new trade into 
the realm, or any engine tending to the 
fnrtherance of a trade that never was 
naed before ; and that for the good of 



the realm ; in such cases the King may 
grant to him a monopoly patent for 
some reasonable time until the subjects 
may learn the same, in consideration of 
the good that he doth bring by his in- 
vention to the commonwealth; other- 
wise not." 

(c) 3 Inst. 184 ; Web. on Pat. 3. 

{d) Hind, on Pat. 83. 

(e) See on/e, p. 236 ; 2 Bla.Com.346. 

(/) The Case of Monopolies, Noy, 
R. 182 ; Darcy v. AUeUf F. Moore, 
672 ; Edgeberry v. Stephens, 2 Salk. 
446 ; 2 H. Bla. 463 ; Web. on Pat. 
49, notes. 
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[Bk. Ill, 



new diflcoyery of anything " (^), for ** a new device or any new 
gine tending to the furtherance of it," to ^ the first inventor " or 
'^ importer " (A) for any art invented or fir%t brought into the 
realm by the grantee (t) ; for " as to new invented arts nobody 
can be said to have a right to that which was not in being before " 
and therefore the grant of their monopoly for a reasonable time to 
the first inventor or importer ** is but a reasonable reward to inge^ 
nuity and uncommon industry " (k) ; and such grants are good (it), 
''for the public has an advantage in the invention of an useful trade 
which after a limited time is to be public " (A). And since the 
Statute of Monopolies (f) it has been held that the term " any 
manner of new manufactures " extends to any " new process" (m), 
"mode" (n), or "method" (o) of manufacture, invented or im- 
ported from without the realm (/)); but a patent cannot be 



(ff) The Chthworker9 of Jjmrieh 
case, Godb. 252, 254 ; S.Cl Rol. R. 
4 ; '' If a man hath broaght in a new 
inTention and a new trade within the 
kingdom, in peril of his life, in con- 
sumption of his estate, or stock, ficc, 
or if a man hath made a new diaooTery 
of anything ; in such cases the King, 
of his grace and fitvonr, in recompense 
of his costs and travail, may grant by 
charter nnto him that he only should 
use such a trade or traffic for a certain 
time; because at first the people of the 
kingdom are ignorant, and have not the 
knowledge or skill to use it ; but when 
that patent is expired, the King cannot 
make a new grant thereof, for when the 
trade is become common, and others 
have been bound apprentices in the 
same trade, there is no reason that 
such should be forbidden to use it." 

(A) Shep. Abr. part 3, tit. Preroga- 
tive, 61 ; Edgeberry v. StepherUt 2 Salk. 

447. 

{{) Hawk. P. C. book i. ch. zziz. ; 
see 20 ; Bac. Abr. tit. Monopolies ; R, 
tit. Prerogative, F. 4. 

(k) MitcheBY. Reynolds, 1 P. Wms. 
181 ; S. a 10 Mod. 130 ; Morgan v. 
Seaward, 2 M. & W. 544 ; " A grant 
of a monopoly for an invention which 
is altogether useless, may well be con - 



flidered as ' mischievous to Che atetey 
to the hurt of trade, or generally incon- 
venient,' within the meaning ^f the 
Stat, of Jac. I." per Parke, B. 

(0 21 Jac. I. c. 3. 

(m) The King v. Wheeler, 2 B. & 
Aid. 345; ''The word < manufrctiire' 
might perhaps extend to a new prooesi 
to be carried on by known implementa, 
or dements acting upon known sub- 
stances, and ultimately producing some 
other known substance, but producing 
it in a cheaper or more ezpeditioas 
manner, or of a better or more uselul 
kind," per Abbott, C. J. ; HaH v. 
Jarvis, 1 Webs. R. 100. 

(n) Morgan v. Seaward, 2M. & W. 
544. 

(o) HiU ▼. Thompson, 3 Mer. 626 ; 
1 Webs. R. 237 ; Hind, on Pat. 8S ; 
and see Crane v. Price, 4 M. & 6r. 
580, in which case it was held that the 
invention of combining together two 
processes of smelting iron, both before 
separately known — the hot-air blast, 
and the use of stone-coal — was an in- 
vention within the meaning of the sta- 
tute, and might well become the sub- 
ject of a patent privilege. 

(p) Hind, on Pat. 28, 30» 31 ; Gods, 
on Pat. 32. 



Ch. II.] Cannot be granted for a mere Abstract Principle. 



241 



granted for a mere abstract "principle," as some mode of employ- ^*°^^^* 
ing practically the inventor's art and skill is requisite to satisfy a mere »b- 
tlie word "manufactures '* in the' Statute of Monopolies {q) ; and cipie. 
because " the elements of every science are common property — 
data — upon which every man may exercise his ingenuity, or other- 
wise the means of making improvements would be entirely de- 
stroyed " (r). 

Letters patent for the sole right to " make, use, exercise, and J^S patent' 
vend" any article give no further explanation of the inven- 
tion comprised in the grant, than is contained in the " title 
of the invention " mentioned in the recital of the patentee's peti- 
tion for the patent («). Since the reign of Queen Anne, how- 
ever, it has been the practice by a proviso in the patent, making it 
void if not complied with, to require a particular description in 
writing of the nature of the invention, and in what manner it is to 
be performed, under the hand and seal of the patentee, which is to 
be enrolled in the Court of Chancery within two (Jt) calendar 
months from the date of the patent (u). Since the passing of the 
11 & 12 Vict. c. 94, s. 14, re-enacted by the 12 & 13 Vict. c. 
109, s. 15, this must be enrolled in the Enrolment office of the Enrolment 
Court of Chancery. This instrument is called the specification of flcation of 
the patent ; and it is required, in order that the public should be 
instructed by the inventor himself in the whole secret of the 
patent, which is the condition or price on which the limited mono* 
poly is granted to him {x) ; and also in order that there may be 
certainty in the gnmt, without which grants by the Crown are 



{q) The King v. Wheeler, 2 B. & 
Aid. 349; Hind, on Pat. 90; Horn- 
blower and another t. BouUon and 
another, 8 T. R. 95. 

(r) Gods, on Pat. 73 ; Web. on Pat. 
Append. 48 ; Neileon^s Patent, Webs. 
Pat. Rep. 342 ; Jt^e ▼. Pratt, Pat. 
Rep. 146 ; Walton v. Potter, 1 Scott's 
N. R. 90. 

(«) Hind, on Pat. 69. This however 
must be aocurste, and agree with the 
invention claimed in the specification* 
or the patent will be void for the false 
suggestion on which it has been ob- 
tained ; Web. on Pat. 65, n. ; Jeeeop^s 
cage, 2 H. Bla. 493 ; Cochrane v- 
Smethuret, 1 Stark. 205. 

(/> Six calendar months, if a Scotch 
patent ; Hind, on Pat. 70 ; bat see Web. 



on Pat. 68, n.(A) ; '' The nsnal term in- 
serted for enrolling the specification of 
an English patent is two months, for a 
Scotch patent four months, and for an 
Irish patent six months ',** 6 Yes. 708. 

(«) The reason for allowing this 
length of time for enrolling the specifi- 
cation is that the patentee may perfect 
his invention, including in the specifi- 
cation all such details as may be neces- 
sary for properly carrying out the idea 
which he had conceived at the time of 
obtaining the letters patent/' par Lord 
Tenterden, in Croeeley v. Beverley, 3 
Car. & P. 513 ; 9 B. & C. 63 ; Web. 
on Pat. 84, n. 

(x) Web. on Pat. 5 ; lb. 86, n. ; Har- 
fnar v.Playne, 11 East, 105 iper Lord 
EUenborough ; and see 3 Mer. 161. 

B 
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void (y), such grantB being always construed stxictly against tlie 
grantee (s). 
oronn^" for Every such grant bj letters patent of the sole right to mak^ 
ten patent use, ezercise, and vend any invention, is void, if the invention vns 
*' not invented or found out " by the grantee, or first introduced 
into the kingdom by him (a) ; and also if the invention is not 
new (b), and useful to the public (e). It is also void for imoer- 
tainty (d), or for being too general (e) ; for misrecitals (^) ; for 
false suggestions, by which the Queen has been deceived (^) or 
misinformed (A) in her grant, or where she has granted more than 
she lawfully may (t), or what may be to the prejudice of the com- 
monwealth, or to the general injury of the people (k) ; or where 
she has granted the same thing to two persons (Q. 

As, however, a meritorious patent night be voidable for B/ome of 
these defects, which formerly were incurable, without fiiult on iiie 
part of the patentee — ^as if the invention had been described in 
any document published before the grant of the patent, and with- 
out the patentee's knowledge, in any part of Great Britain <Mr the 
colonies (m), or if the specification claimed as a part of the inven- 
tion that which was old, or was inaccurate or insufficient in. de- 
scribing any part of the invention — and this strict constnictioB 
led to many hardships, the 5 & 6 Will. lY. c. 83, was passed to 



Entry of 
ducUimer. 



(y) BotUton ▼. Butt, 2 H. BIil 483 ; 
md 1 Bnlflt. 10 ; Hind, on Pftt. 69. 

(z) Plow. 333; 1 Co. R. 4&a; 8 
Co. 56 «; Bac Abr. Prerog. F, 2, 
514 ; Com. Dig. Graot, 6. 12. 

(a) Hind, oa Pat. 21 , 30 ; Gods, on 
Pat. 262, 269 ; Web. on Pat. 10 ; Jb. 
49, D. iff); Edgbeny Y.Stephens, 2 Salk. 
446. 

(d) Web. on P*t 10 ; lb, 49, n. (/) ; 
Cnme t. Price, 4 M. & Gr. 580 ; 1 
Webfl. R. 393 ; MitcheU y. Beynoldt, 
1 P. Wms. 181 ; Hind, on Pat. 102. 

(c) ManUm v. Manton, Dav. P. C. 
333 : Hind, on Pat 133, 135 ; <' For 
in order to support sacb a grant there 
mnst be some consideration given to 
the public by the patentee." Mantoti 
V. Parker, Dav. P. C. 327. 

(d) 2 RoL Abr. 196, 1, 30; Com. 

Dig. Grant, G, 6 ; Yin. Abr. Prerog. 

(G b, 2) ; BouUon ▼. BuU, 2 H. Bla. 

483. 

(0 2 Rol. Abr. 193, 1, 41. 



(/) Enfflefield's ease, Moore, 318; 
Needier t. Bishop of Wmeheoier, Hob. 
224. 

(s) Com. Dig. Gnnt, 6, 8, 9; 
Earl of Dewm^M case, 11 Co. 90 a ; 2 
Tidd's Pnc. 8th ed. 1142 ; Yin. Abr. 
Prerog. (N. B. 1) ; 4 Inat 88 ; Bac 
Abr. tit. Scire Facias, C, 3. 

(A) AUon Wood's ease, 1 Co. R. 52 c 

(0 Com. Dig. Grant, G, 8 ; Aitom 
Wood's ease, 1 Co. 49 a / Yin. Abr. 
Prerog. {G,b, 2); Hind, on Pat. 39, 
48; 

(k) Hind, on Pat 62; Shep. Abr. 
Prerog. 48, sects. 5 5c 7; 11 Co. 86, B ; 
Com. Dig. tit. Patent, F, 4 ; Dyer, 
276 b ; RexY. Eyre, 1 Stra. 43, which 
was a scire facias to repeal the grant 
of a market which was to the prejodSoe 
of another. 

(I) 2 Tidd's Prac. 1142, 8th ed. 

(m) Brown t. Anandak, 1 Webs. R. 
433. 
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provide a remedy ; and by the Ist section of that Act the grantee 
or assignee of a patent may, with the leave of her Majesty's At- 
torney or Solicit<Nr General, enter a disclaimer with the Clerk of 
the Patents in England, ** of any part of either the title of the in- 
vention, or of the specification, stating the reason for such dis- 
claimer," which being "enrolled with the specification, shall be 
deemed and taken to be part of such letters patent, or such spe- 
cification, in all Courts whatever" (n). By 11 & 12 Vict. c. 94, 
8. 14, re-enacted by 12 & 13 Vict. o. 109, s. 15, every disclaimer 
and memorandum of alteration must be also enrolled in the Enrol- 
ment office of the Court of Chancery. And by section 2 of 6 & 
6 Will. IV. c. 83, if it shall be proved in any action or suit, and 
found by a jury, that the patentee was not the first inventor, or if 
the patentee shall discover that some other person, unknown to 
him, had invented and used the thing" patented before the patent 
was granted, he or his assigns may petition her Majesty in Council 
to confirm the said letters patent ; and if the Judicial Committee 
of the Privy Council shall report their opinion that the petition 
ought to be complied with, her Majesty may, if she think fit, grant 
its prayer, and the letters patent shall then be available in law and 
equity (o). 

If letters patent be voidable for any one^of the above de- Efltetofa 
facts, the patentee cannot enforce his privilege, as any of these patent. 
matters may be pleaded to an action for infringing his patent, 
and, if substantiated before a jury, the issue will be found against 
him. By the Statute of Monopolies, such actions are to be tried 
by the common-law Courts of the realm and not otherwise (p). 
But idthough the infringement of an invalid grant may, by show- Patentee 
ing its defects, be justified in an action at law, yet, until the grant f^^^^ 
be actually cancelled, the patentee may proceed by action against Un patent 
different parties, and take his chance of being again beaten (q). cancelled. 



(n) Hind, on Pat. 203, 206 ; S^is- 
bury ▼. Clough, 2 Q. B. 466 ; Perry t. 
Skvmer^ 2 M. & W. 471 ; Me nilet of 
practice as to, Web. on Pat. 63; and lb, 
17, 18, 53, 55, 89; and see Reg, y,MiUy 
C. P., Midi. Tern, 1850, 1 L. M. & P., 
which decided that, on Aicirefaciae to 
repeal a patent, a disclaimer may be 
giTen in evidenoe at the trial as part of 
the specification, although it was not 
entered on the roll till after issue 
joined 

(o) Baron Heurtcloup'n caeCf 1 Webs. 



R. 553 ; WeWi case, 1 Webs. R. 554; 

Web. on Pat. 93. 

{p) 21 Jac. I. c. 3, s. 2 ; 3 Inst. 
182, 183. 

{q) Gods, on Pat. 262 ; Web. on 

Pat. 31. In Arkwright ▼. Mordauni, 

DaT. Pat. Ca. 69, the defendant had a 

verdict ; and the plainti£f (the patentee) 

succeeded in the subsequent action of 

Arkwright y. Nightingale, id. 37. The 

patent was subsequently repealed by 

icire /ados, Reg. v. Arkwright, Dav. 

Pat. Ca. 61. 

b2 
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Ofinjnne< 
Hon to re- 
■tanin far- 
ther in- 
fHnge- 
ments. 



Anignment 
of patent. 



Extension 
of term of 
patent. 



How made 
▼old. 



Gonstmo- 
tion of 
gmnts firom 
the Crown. 



The mode of proceeding to cancel the grant, as will be ahoHlf 
shown, is by writ of scire facias. An action at law for infringing 
a patent, only meets the cases of past infringements, for which 
compensation in damages is sought to be recoyered. In order to 
restrain snj future invasion of his rights, the patentee must have 
recourse to a suit in equity, and obtain an injunction, commaiid- 
ing the person who has violated the patent right to refirain fro» 
any Airther infringements (r). 

If any person imitates and counterfeits a patent article, and 
sells it as and for the patent article, he is liable to an action far a 
penalty of 50/. («) 

A patent may be assigned, but it cannot become vested in more 
than twelve persons or their representatives at any one time, a 
proviso to that effect being always inserted in the grant (/). Bat 
the patentee may grant licenses for the use of his invention (v). 

By statute 5 <& 6 Will. lY. c. 83, s. 4 (amended by 2 ^fe 3 Yict 
c. 67, and extended by 7 & 8 Vict, c, 79) the Queen in Coun- 
cil is enabled to grant an extension of the term of the patent 
for seven years beyond the original term, if it shall be made ap- 
pear to her Privy Council that the inventor has not been ade- 
quately remunerated for the cost and value of his invention (x). 

Having now given a very brief outline of the law respecting 
letters patent (which it is hoped will not be thought out of plaee, 
as making the application of the writ of scire faciium this instikoee 
more intelligible) defining the reasons for which they are granted, 
the privileges which they convey, and the defects for which 
they are voidable, we come to the chief object of the chapter, and 
proceed to detail in what manner they are made void and may be 
cancelled (y). 

In the construction of grants from the Crown, the general rule 



(r) Hind, on Pat. 305 ; Web. on 
Pat. 26» 106 ; Trew t. Chippy, 1 M. & 
Cr. 487. 

(t) 5 & 6 Wai. IV. c. 83, 8. 7. 

(0 Hind, on Pat. C6, 234 ; Shep. 
Touch. 229, 231 ; Web. on Pat. 21, 82, 
97 ; Blaxem ▼. Ehee, 6 B. & C. 169. 

(«) Snch license gives no interest in 
the letters patent, bat only a right of 
user of the invention. Protheroe ▼. 
May, 5 M. & W. 675 ; Web. on Pat. 
23, 83, 103. 

(jr) Hind, on Pat. 75 ; Web. on Pat. 



20, 57. 

(y) If farther information be 
quired in detail on any branch of tiM 
subject above touched on, the reader it 
referred to the cases and books dted, 
which will be found amply sufficient for 
that object, and particularly to Mr. 
Hindmarch's eicellent treatise, of which 
the author has largely availed himsdf, 
and which he has found generally most 
fall and accurate. Also to the statutes 
11 & 12 Vict. c. 94, and 12 & IS Viet 
c. 109. 
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is that they he construed most favourahly for the Queec where a 
fair douht exists as to the real meaning of the instrument {z), 

Sut this rule is subject to many limitations and exceptions ; 
and one of these exceptions is, *' that the construction and leaning 
sliall he in favour of the suhject, if the grant shows that it was 
not made at the solicitation of the grantee ; but ex speciali gratid^ 
eertd scientid et mero motu Regis ; though these words do not of 
themselves protect the grantee against false recitals," &c. (a) ; 
and if the Queen's grants are upon a valuable consideration, they 
shall be construed strictly for the patentee for the honour of the 
Queen. '* So where the Queen's grant is capable of two construc- 
tions, by the one of which it will be valid^ and by the other void, 
it shall receive that interpretation which shaU give it effect, for 
that will be more for the benefit of the subject, and the honour 
of the King, which o.ught to be more regarded than his profit " (6). 
The form generally used in the grant of letters patent for inven- 
tions is a literal translation of the old form of words, '^ ex speciali 
gratid** Ac. "Know ye therefore, that we of our especial grace, 
certain knowledge, and mere motion have given and granted, and 
hy these presents for us, our heirs and successors do give and 
grant," &c., and unless the Queen be deceived by a false sugges- 
tion the grant is for "valuable consideration," in giving to the 
public after the term of the patent privilege has expired, a new 
and useful trade or invention. On these grounds letters patent 
for inventions are construed, and adjudged in the most favourable 
and beneficial sense for the best advantage of the grantee, not- 
vrithstanding any defective and uncertain description of the nature 
and quality of the invention and of its materials (c) ; moreover 
there is a clause usually inserted in the letters patent, whereby 
this construction is expressly granted (d). 

If a patent be void for any of the reasons which have been ^^J^'***" 



(x) Oods. on Pat. 200; Chit. jun. 
PrerogatiTe of the Crown, 391 ; Web. 
on Pat. 76, n. ; Hind, on Pat. 38. 

(a) Chit. Jan. Prerog. of the Crown, 
393-4 ; " The phrase ex speeiaU gratid 
implies bounty ; ex certd scientid im- 
ports science and knowledge ; ex mero 
motu manifests that the grant is not 
made upon the suggestion or suit of the 
party; but all the^e are not of any 
effect or op<*ration if the King be de- 
ceived, or if the intent orpur|H)se othis 



grant cannot by law take effect. Caae 
ofAUon Woods, 1 Co. Rep. 27. " For 
these words (ex speciali gratid, &c.) 
shall not produce a strainable construc- 
tion against the rules of law or t» dc" 
ceptionem Regis** lb,; and see Web. 
on Pat. 77, n. 

{b) Chit. Prerog. of the Crown, 393, 
394 ; Gods, on Pat. 202. 

(c) Gods, on Pat. 24. 

(d) lb. 203 ; and see Hind, on Pat. 
39. 
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When same Patent granted to Two Persons, [Bk. IIL 



Queen to briefly assigned («), as sufficient to invalidate the grant, the Qnea 

grant. jure regio, for the advancement of justice and right, may hsw a 

scire facias to repeal her own grant (/). A scire faciam ia the 

only means which the law provides for the repealing of letten 

patent (^) ; and it lies at the suit of the Queen (A). 

sdrejhciaa The subject also who is prejudiced by a grant maj of n§^ 

to repeal a petition the Queen for leave to use her name in a writ of scire 

facias for its repeal (t). 

When same 

S^SJo*^?.* to each of them for the same thing, generally the first patentee 

sons fiepa- 
rately. 



Between subject and subject, if the Queen has granted a patenl 
each of them for the same thing, generally the first patentee 
may have a scire facias to repeal the second patent (A) ; but the 



(e) See aii/#, p. 242, and Hind, on 

Fat. 266. 

(/) 4 Inst 88 ; Rex v. Sir OUver 

Butler, 3 Lev. 220. Scire faeiat to 
repeal letters patent granting to the 
defendant the privilege to hold a 
market on Taeadayt, at the town of 
Chatham, which was alleged to be in- 
jariotts to the city of Rochester, the 
letters patent having been granted on 
the suggestion that it would not be in- 
jurious to the King or any other per- 
son, if the King granted the said 
market. Held, on error, in the House 
of Lords, '' that the King has an un- 
doubted right to repeal a patent 
wherein he is deceived, or his subjects 
prejudiced, and that by scire facias. 
In the Magdalen College ease, 11 Co. 
Rep. 74 b, it was said, '* The law has 
given the King a great prerogative 
above any of his subjects, that where 
by fraud or false suggestion he is de- 
ceived, he himself in such cases shall 
avoid his own grant /ur« regio," And 
see Legat's ease, 10 Co. Rep. 113 d; 
Hind, on Pat. 379. 

(g) Hind, on Pat. 64; Godson on 
Pat. 270. 

(h) A scire facias by the Queen, to 
repeal a patent upon a forfeiture of 
office, ought to set forth the cause of 
forfeiture. Dyer, 1984; 2 Wma. 
Saund. 6th ed. 72 , n. 

(0 Smith V. Upton, M. & Gr. 
251, n. (a); Godson on Pat. 270; 



Brewster v. Weld, 6 Mod. R. 229; 
Bex V. Eyre, 1 Stra. 43 ; 2 Bmc Ahr. 
Prerogative, F, 1. In Sir OBter 
Butler's case, as reported in 2 Ventr. 
344, Lord Chancellor FEnck said, 
'* Where a pate&t is granted to the 
pTQudioe of the avbjeety tlie Kuig of 
right is to permit him, upon his peti- 
tion, to use his name for the repeil of 
it, in a sctr^ faeiat at the King'a suit, 
and to hinder multiplicity of actions 
upon the case, for such action wiQ Be 
notwithstanding such void patent.*' 
And see Reg. v. Acres, 10 Mod. 3S4 : 
1 P. Wms. 217 ; Yin. Abr. Prerog. 
(M. b. 9), pi. 10 (U. *.):pL 8. And 
see Hind, on Pat. p. 385, — ** A void or 
illegal patent for an invention, is in 
law prejudicial to every one of her Ma- 
jesty's subjects, for it commands them 
to abstain from the nee of tbe art or 
invention comprised in it. For this 
reason every person is presumed to 
have such an interest in a patent lor 
an invention, that if he alleges that it 
is illegal or void, he is entitled as of 
right to a f ctre facias in the name of 
tbe Queen, in order to repeal it. 

(k) 2 Wms. Saund. 6th ed. 72, n. ; 
4 Inst. 88 ; Dyer, 197 ^, 198 « ; Com. 
Dig. Patent, F, 6. If there be amnl- 
taneous inventors, he who first pub- 
lishes, under letters patent, has the 
right to the patent; Forsyth ▼. Riviere, 
Chitty, Prerog. of Crown, 182. In 
practice letters patent bear date the 
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<Becond patentee cannot bring a Metre faciae to repeal the first 
patent though the better right should be in him (J), In the case 
of two patents for the same invention, supposing tiie object of 
tbe patent to have been simultaneously discovered by the patentees, 
the second grant would necessarily be bad, even if the first were 
for some informality rendered invalid (m). 

It has been abeady shown (n), that a eeire facias for repealing Scire facias 
letters patent is an original writ, and must be founded on the letters pa- 
record of the patent (o ), which being enrolled in Chancery (p), the original 
-writ must issue out of that Coiurt (g). 

It was formerly the practice to present a petition to the wntnof 
Crown, praying for leave to sue out a scire facias, to repeal a to*repe»r* 
patent containing a grant of land, or of a market, or any similar tent foi^^ 
grant (r) ; but that practice never prevailed with respect to pa®/Jj K^i 
actions of scire facias to repeal patents for inventions («). Until p|[J^ Bag* 
the passing of the 11 & 12 Vict. c. 94i, it was the practice for the ^'"^*- 
clerk of the Petty Bag in Chancery to prepare the writ of scire 
facias^ to repeal a patent for an invention, all the necessary par^ 
ticulars to enable him to prepare the writ being furnished to him 
hy the prosecutor's solicitor {t). Since that Act, and also by the 4<th 
and 5th sects, of 12 & 13 Vict. c. 109, the clerk of the Petty Bag is 
prohibited from acting as attorney or solicitor, in the office of the 
Petty Bag on behalf of any person. The office called " The Petty 



day of the sealiiig ; but in case of op- 
po0itioD, the Chaacellor will allow the 
prayer of a petition, that the letters 
patent may bear date the day on which 
the Qaeen's warrant (the Priyy Seal 
BiU) is left with the Chancellor 
(Web. on Pat. 33, n.(a)). And see 
Stat. 6 Hen. VIII. c. 15; Web. on 
Fat. p. 32. *' When the King, by his 
letters patent, doth grant by several 
letters patent one and the self-same 
thing to several persons, tbe first pa- 
tentee shall have a scire facias to re- 
peal the second.'' — 4 Inst. 88 ; Bac. 
Abr. tit. Scire Facias, C, 3 ; 2 Tidd, 
Pr. 8th ed. 1143; Com. Dig. tit. 
Patent, F, 4. 

{]) Basset t. Corporation of Tor- 
rinytont Dyer, 2766. 

(m) Gods, on Pat. 31, 40, 270; 
BouUon y. Bull, 2 H. Bla. 487 ; For- 
syth V. Rimh-Cf Chitly, jun. Prerog. 



of Crown, 182, n. 

(n) Ante, book iiL ch. i. p. 228* 

(o) 4 Inst. 88 ; The King ▼. Butler, 
3 Lev. 223 ; 2 Tidd, Pr. 8th ed. 1143. 

(p) Seethe 12 & 13yict.c.l09,s. 15. 

{q) It seems to be dear that a scire 
facias to repeal a patent can only be 
in Chancery (Bro. Abr. tit. Petit, pi. 
11), and that it could not issue out of 
the Court of (Queen's Bench ; for as the 
writ must be founded on some matter 
of record, that Court has no enrolment 
of the patent or other record upon 
which the writ could be founded. 
(Jenk. Rep. 134, 3rd century case, 
74; Com. Dig. tit. Patent, F, 7; 
Hind, on PaL 381-3 ; sedvide 4 Inst. 
72.) 

(r) 2 Rich. Prac. C. C. 391, 392, 
395; Gods, on Pat. 271. 

(«) Hind, on Pat. 385. 

(/) Hind, ou Pat. 385, 386. 
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Practice of the Petty Bag Office. 



PBk. m. 



Solicitors 
now en- 
titled to 
practifle in 
the Petty 
Bog office. 



Sealioff of 
the wnt. 



Bag" being the office of the Court of Chancery, in which all^ 
common-law proceedings of the Court are carried on, idl pltf^fngi 
and other common-law proceedings in Chancerj, before thai 
statute, were entitled, " In the Petty Bag Office in Ghancerf," 
and out of which the 9cire facias issues (r). Now by the 2l8fc 
section of that Act, («), and by the 24th sect of 12 & 13 
Yict. c. 109, eYcry person who is admitted a solicitor of tbo 
Court of Chancery, '' shall, by virtue of his admission and tiiis 
Act, become and be an attorney of the said Court ; and eraj 
person hereafter to be admitted a solicitor of the said cooit, 
shall, by virtue of such admission, become an attorney of the 
said Court. And every person so to become or be admitted 
an attorney of the said Court as aforesaid, shall be allowed and 
entitled to practise as an attorney on the common*law side of the 
said Court of Chancery, any law or usage to the contrary not- 
withstanding, upon payment nevertheless of such fees as shall or 
may be payable in respect of the business transacted by the said 
attorneys; and all such documents, proceedings, writings, actt, 
duties, services, matters, and things as before the passing of this 
Act were or ought to be prepared, conducted, done, or performed 
by the senior, second, and third clerks of the Petty Bag re- 
spectively, as the attorneys of and for their clients, respectively 
shall or may from and after the passing of this Act be prepared, 
conducted, done, and performed by such clients respectively, in 
their own proper persons, or by some person who shall become, 
or be admitted and actually be an attorney of the said Court by 
virtue of this Act, and not by any other perscn whomsoever." 

And by the 38th sect, of the 12 & 13 Vict. c. 109, it is 
enacted, '' that every writ which shall or may (at any time afW 
this Act shall come into operation) lawfully issue out of the said 



(r) Hind, on Pat.383 ; 2 Wms.Sannd. 
72, n. "A scire facias for repealing a 
patent may be sued in the Petty Bag in 
Chancery, for it is a record there ;" 4 
In8t.88 ; Sir Oliver Butler* s case, 3 Lev. 
223. Sir Edm. Coke, in his 4th Inst, 
c. 8, p. 79, says, '* that in the Chan- 
cery there are two Courts, one ordi- 
nary, coram domino Rege in Cancellarid, 
wherein the Lord ChanceUor, or Lord 
Keeper of the Great Seal, proceeds ac- 
cording to the right line of the laws 
and statutes of the realm, secundum 
legem et consuehtdinem AngUa ; an- 



other extraordinary, according to the 
rule of equity, secundum ieguum el 
bonum,** And that of the former or 
common-law Court, the Lord Chan- 
cellor or Lord Keeper is the sole 
judge ; but, in cases of difficulty, be 
may call to his assistance any of the 
judges of the common-law Courts; 
Ross V. Pope, Plow. 72 ; Hind. onPftt. 
379. 

(0 11 & 12 Vict. c. 94, 8. 21, re- 
enacted, tn totidem nerbis, by the 12 
& 13 Vict. c. 109, 8. 24. 
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office of the Petty Bag, under the said Chancery common-law 
seal (0 ; ^nd every record and proceeding whatsoever on the com- 
mon-law side of the said Court; of Chancery, shall be prepared, en- 
grossed, and issued by the party requiring or conducting the 
same, subject, nevertheless, to such rules and regulations as shall 
or may be made for the time being, in force by virtue of this Act 
or otherwise, for regulating the practice of the common-law side 
of the said Court of Chancery, and also subject to the payment of 
sucli lawful fees as shall or may be payable for or in respect 
thereof; and upon payment of such fees, and complying with such 
rules, such writs, records, and proceedings, shall, when necessary 
(and if lawful and regular), be duly sealed." 

The prosecutor, or his solicitor, having prepared a draught of Fiat of At- 
the writ, as directed by the above statute, must lay a fair copy of General to 
it before the Attorney-General, together with a statement of the the iaeuinc 
facts on which it is founded, in order to obtain his fiat, which 
most be filed in the Petty Bag office, to authorize the issuing of 
the writ, and without which the writ cannot be sealed (u). The 
fiat is obtained as a matter of course, and indorsed upon the back 
of the copy of the writ, which on being verified by affidavit, and 
filed in the Petty Bay office (w), authorizes the prosecutor to 
bring the action in the name of the Queen (;r), to revoke and 
cancel the patent. 

Before, however, acting as the attorney of any person on the 
common-law side of the Court of Chancery, the attorney must 
cause to be entered in a book, kept in the Petty Bag office, his 
name and address, or some place at or to which pleadings, 
notices, or other proceedings may be left for or sent to him (y). 

The attorney having obtained the fiat of the Attorney- General, indone- 
must then indorse on the copy of the writ the name of some one name of bq- 
of the superior Courts of law in which he intends the action to Jn wUoh 
be tried, and the writ will then be sealed (e), to betSS!* 

The statute 11 & 12 Vict. c. 94, s. 26, enacted that the name of The action 

brought m 

the person bringing such action should be inserted in the writ, the name of 
and that he should be deemed to be the prosecutor of such action. 
That statute is, however, repealed (except some provisions as to 

(t) The seal ordered to be provided (ir) See No. 14 of the New Orders 

by the Stat. sec. 1 1 ; tee post, p. 252. in Chancery, Append, pott. 

(«) Hind, on Pat. 386 ; Gods, on (x) Hind, on Pat. 386 ; 2 Tidd, Pr. 

Pat. 271 ; 2 Rich. Prac. C. P. 391 ; 8th ed. 1143. 
2 Wms. Sannd. 6th ed. 72, n. ; 2 Tidd, (y) 12 & 13 Vict. c. 109, s. 44. 

Pr.Sth ed. 1143. See the New Orders {z) New Orders in Chancery, Nos. 

in Chancery, No. 14, dated the 3rd of 14 and 16 ; pott. Append. 
Angiut, 1849 ; post, Append. 
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the clerks of the Petty Bag) by the 12 & 13 Vict, c 109, wA 
this proTision is not re-enacted. The action must therefofe^ ai 
before that statute, be brought in the name of the Queen. 

Bond of in- It has been the practice of Attorney s-Gheneral only to grant tk 
requisite ^^ to enable the prosecutor to sue in the luune of tk 
Queen, on condition that he enters into a bond of indenmilj, to 
be taken in the name of the clerk of the Petty Bag, with two 
sufficient sureties in ordinary cases, and for such aiun aa the 
Attorney- Gf«neral shall name, to pay the patentee the amount «£ 
his costs taxed as between attorney and client, if the actua 
against him should fail (a). The object of this security ia to pre- 
yent patentees being vezatiously harassed by actions of mbk 
facioMy in which, if they succeeded, they could not recover costs 
against the prosecutor (6). The prosecutor's attorney mask 
certify that the sureties are sufficient, and any knowing mis- 
representation on his part in this respect would be deemed a 
contempt of the Court (6). The clerk of the Petty Bag, or one 
of his clerks, attests the execution of the bond in town cases : ia 
the country it must be attested by a Master Extraordinary ia 
Chancery (c). 

Form of The scire facias in form recites the patent, and refers to the 

enrolment of the patent in yerification. The writ then states tiie 
grounds upon which the patent is meant to be impeached by tlie j 
prosecutor of the action, commencing with the words, ^' Whereas 
we are giyen to understand that," ^. {d) — ^an allegation in a«a» 
facias commencing with these words haying been held sufficient 
to put the defendant to answer it (e) ; and proceeds to auggest, 
" That our said grant was and is contrary to law, and was and i< 
prejudicial and inconyenient to our subjects in general ;" and then 
proceeds to particularize the grounds relied on, in support ii 
this general ayerment (/) ; as that the patentee was not the first 
and true inventor, or importer, Ac, and concludes thus : — " By 
reason and means of which said seyeral premises, the said letters 
patent so as aforesaid granted to the said A. B., are and ought to 
be yoid and of no force or effect in law" {jg). The writ then 

(a) New Orders in Chancery, Nos. (d) Gods, on Pat. 271 ; Hind, on 

1 7 and 18:; and see/Kw/, p. 276 ; and see Pat. 389. 

Reg, V. MiU, C. P., Mich.Tcrm, 1850— (e) Sex ▼. Butler, 3 Lev. 222, in 

dted ntpraj p. 243, n. (n). the House of Lords. 

(fi) Hind, on Pat. 386. The Crown (/) See The King v. Ariwrighi, 

at common law not paying costs. See Dav. P. C. 79. 

Attorney 'General ▼. The Mayor, Sfc. (g) Gods, on Pat. 271 ; Hind, on 

of London, 18 L. J., N. S., Chan. 339. Pat. 389 ; and see references to fonDS? 

(c) Hind, on Pat. 387. Append. 
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recites that the Queen being willing that what is just Bhould be 
done, commands the sheriff to summon the defendant to appear 
ixi Chanceiy on a certain day, to show if he has anything to say 
Vhy the patent and the enrolment of it should not, for the reason 
stated in the writ, be cancelled and vacated, and the letters patent 
be restored into Chancery, there to be cancelled. 

This writ must be tested or dated on the day on which it is ^en may 

'' be iMued. 

sealed (A), and may be issued or tested on any day, not being a 
Sunday, Qood Friday, or Christmas Day, in term time or in 
vacation (t). 

The person to be made defendant in the action should be the The penon 
patentee, if entitled to the patent, as he has the custody of it, defendant. 
and may be compelled to restore it into Chancery, to be can- 
celled, if the Court should give judgment for the Crown (k). If 
lie have assigned a part of his patent right, his assignee should 
be made jointly defendant with him. If he have parted with the 
whole of his interest by assignment, bankruptcy, or otherwise, 
then his assignee or assignees should be made defendant or 
defendants, he or they having the custody of the patent (/). And 
it would seem that if the action were to proceed against the 
patentee to trial, and judgment should be for the prosecutor of 
the action, after the patentee had assigned his whole interest in 
the patent, that the judgment ought not to prevail against the 
assignee, for he would be no party to it ; and the action might 
have been carried on by collusion with the patentee, without the 
assignee (who alone was interested in the patent) having any 
notice of the proceeding (m). And if a scire /ados were to be issued 
against a deceased patentee, it would also seem that the judgment 
in such an action would be erroneous, for there would be no 
person who could be summoned, or who could answer the sugges- 
tions contained in the writ, and the parties actually entitled to 
the patent privilege might have a good defence to the action (n). 



{h) See No. 6 of the New Orders 
in Chancery, 1849; Append, post, 

(t) 12 & 13 Yict. c. 109, s. 26. 
This section enacts, " That every writ 
of any description whatsoever, there- 
after to be issued out of the office of 
the Petty Bag, shall or may be issued 
or tested on any day not being a 
Sunday, Good Friday, or Christmas 
Day, whether such day shall be in 
term-time or in vacation; and every 
such writ, so issued or tested on any 



day in vacation, and which, according 
to any present law or usage or prac- 
tice of or in the said Court of Chan- 
cery ought to be tested on some day 
in term time, shall be of the like vali- 
dity, force, and effect, as if the day of 
the issuing or testing of such writ was 
actually a day in term time." 

{k) Hind, on Pat. 388, 398. 

(/) Web. on Pat. 22. 

(m) Hind, on Pat. 399. 

(n) lb. 388. 



252 



Sealinff (^ the Writ. 



[B^ IIL 



Semlinxor 
the writ. 



In some cases where the patent has been assigned, the {ffxwecotar 
maj not hare any certain knowledge respecting the afwIgnTnent^ 
and it will then be safer to make the patentee and the aasignee 
joint defendants in the action, leaving the patentee to plead the 
assignment in abatement or in bar to the action (o). 

The writ, before it is issued, must be sealed in the Cooit of 
Chancery with the common-law seal ( p). Formerly it was necee- 
sary that it should be sealed with the great seal, for which pur- 
pose it was taken by a clerk in the Petty Bag office to the great 
seal on certain appointed days (q) ; since the 11 & 12 Yict. e. 94» 
and the 12 & 13 Vict. c. 109, this is no longer necessary. The 
former Act directs, by the 11th section, which is re-enacted by the 
12 & 13 Vict. c. 109, s. 11 (r), that a seal shall be provided md 
TbeChui- l^^pt for the Court of Chancery, to be called '^The Chancery 
Common-law Seal," of which ''all courts, tribunals, judges, just* 
ices, officers and other persons shall take notice, and receive im- 
pressions thereof in evidence, in like manner as impressions of 
the great seal are received in evidence («) ;" and by the 14th 



mon-lmw 
■eal. 



(o) Hind, on Pat. 388. 

(p) See New Orders in Chanoeryy 
No. 4 ; poai, Append. 

(g) Hind, on Pat. 390. 

(r) The following is the section of 
the 12 & 13 Vict. c. 109, sect. 11 : 
" That a seal shall be provided and 
kept for the said Court [of Chancery] , 
which shall be and be called the Chan- 
cery Common-law Seal, and snch seal 
shall be in snch form as the Lord 
High Chancellor, with the advice and 
assistance of the Master of the Rolls, 
shall or may from time to time order 
or direct ; and the said Lord Chancel- 
lor, with such advice and assistance as 
aforesaid, shall or may from time to 
time order or direct that any seal for 
the time being so provided or kept as 
aforesaid, shall be cancelled or laid 
aside, and another seal substituted, 
kept, and used in lieu thereof; and all 
courts, tribunals, judges, justices, offi- 
cers, and other persons whomsoever, 
shall take notice of the said seal, and re- 
receive impressions thereof in evidence in 
like manner as impressions of the great 



seal are receiveJ in evidence, and shaZl 
also take notice of and receive ia evi» 
dence, without further proof, all md 
every of sadi writs, proceedings, in- 
struments, documents, and writings 
whatsoever, which shall purport or ap- 
pear to be sealed or stamped with the 
sud Chancery common-law seal for the 
dme being, in like manner as if the 
same had been sealed irith the great 
seaL" 

(s) By the 12th section, a certificate 
stating that specifications, deeds, and 
other instruments are enrolled in the 
Petty Bag office, may be stamped, on 
payment of the proper fees, with the 
Chancery common-law seal, which is 
enacted to be sufficient primS Jaeie 
evidence of the due enrolment in the 
Petty Bag office of such specification^ 
deed, or instrument. And by the 13th 
section, office copies issued from the 
Petty Bag office of any document or 
record, and sealed with the Chancery 
common -law seal, shall be deemed to 
be true copies and admitted in evid^tce 
as such. 
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section of the 12th & 13th Vict. c. 109, it is enacted, ''that all 

rules and orders issued out of the Petty Bag office, and all such 

writSy records, instruments, documents, proceedings, and writings 

as are or have been usually issued or delivered out of the Petty 

3ag ofHce, and made under or sealed with the great seal," (with 

certain exceptions therein named (f)) " shall be made under or 

sealed or stamped with the said Chancery common-law seal for 

the time being ; and every writ, record, document, instrument, 

proceeding, and writing, which shall or may be made under or 

sealed, or stamped with the said Chancery common-law seal for 

the time being, shall be of the like validity, and shall have the 

same force and effect as if the same had been or were made or 

sealed with the great seal." 

By the 17th section of the 12th & 13th Vict. c. 109, a seal is geti of the 

^ , ' Enrolment 

also to be provided for the Enrolment office, to be approved by j^c« *» 
the Master of the Eolls, and to be called ^'The Seal of the 
Enrolment Office in Chancery,*' and all courts, tribunals, judges, 
justices, officers, and other persons are to take notice and receive 
in evidence specifications, deeds, and every instrument and writ- 
ing purporting or appearing to be stamped therewith, without 
further proof. By the 18th section, the clerk of the Enrolment 
office may write upon any deed or specification a certificate that 
it has been enrolled in Chancery, which, when stamped with the 
seal of the Enrolment office in Chancery, such seal is to be 
primd facie evidence that the deed, specification, Ac, was duly 
enrolled on the day mentioned in the certificate. And by the 
19th section, copies of any enrolment or other record, stamped 
with the seal of the Chancery Enrolment office, and purporting 
to be such copy, shall be deemed to be a true copy, and shall, 
without further proof, be admitted in evidence before either 
House of Parliament, and in all courts. By the 20th section, 
forging any seal kept in pursuance of this Act, is made felony. 

By the 2l8t section, a table of fees is to be established by the Fees. 
Lord Chancellor, with the advice and assistance of the Master of 
the Bolls, for the Petty Bag office : but it is provided, " that no 
fees whatever shall be demanded or received by the clerk of the 
Petty Bag, or by any person employed by him in the said office^ 



(/) " Except conges d*itirey royal mittimta to the Lord Chancellor of 

asaent, patent of assistance and writs Ireland, exemplifications and writs of 

of restitution of temporalties on the summons, and writs of election issued 

election of an archbishop or bishop, on the calling of a new Parliament." 
special commission of inquiry, writs of 
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for or in respect of any act, duty, or service reqiiired to be doae 
performed, or rendered by him, them, or any of theni, in tfat 
course of any proceedings carried on in the said office direetiy ai 
her said Mqfeaty^s instance^ suit and charge (except such fees as 
have been heretofore payable for the writs of summons and wiits of 
election and other fees on the calling of a new Parliament), and the 
said clerk of the Petty Bag, and the several persons employed fay 
him in the said office, are thereby authorized and requized to 
perform and render such acts, duties, and services, as may be 
required in the course of such last-mentioned proeeediBgi^ 
without payment of any fee whatsoever in reqpeefe tiieveo^ except 
as aforesaid." 

Formerly the practice waa always to direct the writ of «eov 
facias first issued to tiie sheriff of Middlesex, because the record 
on which the writ is founded remains at Westminster in tiiat 
county («) : and if the defendant resided out of the county, cm 
a return of inhU by the sheriff to that writ, to issue a second writ 
founded upon it, called a testatum writ, directed to the sheriff of 
Tile writ the county in which the defendant resided («). Now, however, 
SJ^d to !he by the 29th section of the 12th & 18th Vict. c. 109, it ia 
uycounty. enacted, '* that any writ of scire facias for repealing, cancelling^ 
or vacating any letters patent or charter which shall or may at 
any time thereafter be issued in any action at the suit of her 
Majesty, thereafter to be commenced, shall or may be directed 
and sent to the sheriff of any county in England or Wales, 
although the record upon which such writ shall be founded or 
issued may be or remain in the county of Middlesex, or any other 
county, and that it shall not be necessary that any such writ 
which at any time thereafter may be issued and directed to the 
sheriff of any such county as aforesaid, shall be a testatum writ, 
or founded upon any previous writ directed or sent to the sheriff 
of Middlesex or any other county." 

The 9cire facias and all other writs to be returned into 
Chancery are, in point of form, made returnable in Chancery 
wheresoever it shall be on the return day (y). It may, however, 
be made returnable in any of the superior Courts of com- 
mon law (z) ; and it may be made returnable, and returned 



Where re 
turnable. 



When re- 
turoable. 



(«) Hind, on Pat. 388. 

{x) Hind, on Pat. 391. 

(y) Hind, on Pat. 390; The Kinp 
T. Haref 1 Stra. 146. But where made 
returnable wheresoever the Chancery 



should be in Great Britain, it was held 
had. lb. and see Sir C, Moore's caee, 
dted 1 Stra. 153. 

(z) Jenkin's Rep. p. 134, 3rd cen- 
tury, pi. 74 J Brewster ▼. Weid, 6 
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tested. 



on any day ceitain in the writ mentioned (not being a Sun- 
day, Qood Eridaj, or Ghistmas day), whether Buch day shall be 
in term time, or in vacation, or forthwith after the execution 
thereof, provided that the period of time which ought to elapse 
between the teste and the return of the writ shall have elapsed (a). 
^Eiverj writ of scire facias to repeal a patent must be tested or 
dated on the day on which it is sealed (5), and when returned by 
the sheriff immediately filed, the day and hour of the filing being 
indorsed on the writ (c). 

According to the old practice, the first writ must have been when 
lodged in the SherifTs ofiice two days at least before the return 
day ; and it was necessary for the second or testatum writ to lie 
four clear days in the Sheriff's office, exclusive of the day of lodg- 
ing it, the day of the return, and any intervening Sunday [d). 
And it seems there ought to be fifteen days at least between the 
teste and the return of the writ (e). 

A summons is then sent to the defendant by the sheriff in pur* Summons to 
suance of the writ, informing him that the writ has been issued 
against him, and warning him to appear to it (/). If the de- 
fendant reside or have a place of business in the county, he may 
be summoned by leaving the copy of the writ and summons at his 



defendant. 



Mod. 229; Hind, on Pat. 382; 12 
& 13 Vict. c. 109, 8. 27 ; see next 
note. 

(a) 12 & 13 Vict. c. 109, 8. 27. 
The following is the section referred 
to : — " And be it enacted that every 
writ of any description whatsoeTer, 
hereafter to be issued out of tiie said 
office of the Petty Bag, whether the 
same shall or may be returnable in the 
same Coorti or in any other of her 
Majesty's superior Courts of common 
law, shall or may be made returnable, 
and returned on any day certain to be 
in such writ mentioned (not being a 
Sunday, Good Friday, or Christmas 
Day), whether such day shaU be in 
term-time, or in vacation, or forthwith 
after the execution thereof ; and every 
such writ which shall be made return- 
able, or returned on any day in vaca- 
tion, and which according to any pre- 
sent law, or usage, or practice of or in 



the said office of the Petty Bag, ought 
to be made returnable, or to be re- 
turned on some day in term-time, shall 
be of the like validity, force, and ef- 
fect, as if the day upon which the same 
writ shall or may be returned or made 
returnable was actually a day in term 
time ; provided always, that in every 
case in which any particular period of 
time ought to elapse between the teste 
and return of any writ, such writ, if 
made returnable forthwith after the ex- 
ecution thereof, shaU be returned im- 
mediately after the execution thereof, 
and after such period shall have 
elapsed.'' 

{b) New Orders in Chancery, No. 
6 ; see Append, post, 

(c) lb. No. 7 ; postf Append. 

{d) Hind, on Pat. 392. 

(e) lb. 389. 

(/) Gods, on Pat. 271 ; Tidd, Pr. 
1158—1172. 



\ 



\ 
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Appearance to the Writ. 



[Bk. lit' 



Return to 
the writ. 



Notice to 
tbe defend- 
ant. 



Rule to the 
defendant 
to answer 
the writ. 



Judgment 
by default. 



Appear- 
ance. 



dweUing-house or place of businesB, as personal service is ncyt 
eeasary. After the defendant has been summoned, the 
makes his return of scire facias to the writ. If the sheriff sfaooU 
neglect to make a return to the writ, he may be compelled bj i 
rule of the Court to do so. The rule is obtainable at the office of 
the Petty Bag on application {g). 

If the defendant should not be summoned, (for it is not abso- 
lutely necessary that he should be (A), ) provided the writ be duly 
returned, the more prudent course for the prosecutor, before pto- 
ceeding to sign judgment against him for default of appea^Bnee, 
would be to giye him notice of the writ ; otherwise, if he coidd 
show to the Court that he had had no notice of the proceedingiv 
the judgment would probably be set aside, and he would be let in 
to plead and defend the action (t). 

An appeal by or on behalf of any defendant who has been sum- 
moned by the sheriff, must be entered within eight days after the 
writ oi scire facias has been returned and filed {k). 

Upon the return of scire faeia% or nihil by the sheriff, tbe pro- 
secutor of the action may enter a rule on imy day in term or 
vacation (except Sunday, Good Friday, or Christmas Bay) (/), for 
the defendant to answer the matters in the writ, for the writ is 
in the nature of a declaration (m), and the defendant must appear 
and answer within eight days, or in default the Crown wili be 
entitled to judgment (n). The eight days are to be reckoned ex- 
clusive of the day of entering the rule, and exclusive of the huit 
day if it be a Sunday (o). 

The effect of a judgment by default, or by confession, is to 
avoid the patent (p). 

In order to appear to the writ, the defendant or his solicitor (9) 
must enter an appearance in the Petty Bag office, paying the fees 
which are made payable in that respect ; solicitors duly admitted 



I 



(^) Hind, on Pat. 392. 

(A) Rex ▼. Esion, Dyer, 198 a. 

(O Hind, on Pat. 392. 

\h) New Orders in Chanoeryp 1849, 
No. 1 9 ; see pwiy Append. 

(/) 12 & 13 Vict. c. 109, s. 28 ; see 
reference to form, j^of/, Append. 

(m) Vaughon y. FUnd, 1 Sid. 406. 

(f») Judgment in a «ctr« faciaa to 
repeal a patent, may be by confession 
or by default, if tbe defendant be re- 
turned warned upon two nihils. Dyer, 



107 by 198 a ; 2 Rol. Abr. 192, X, 
pi. 1 ; 2 Wms. Sannd. 6th ed. 72, n. ; 
2 Tidd, Pr. 8th ed. 1144. 

(0) Hind, on Pat 391. 

Ip) H. T. 4 Hen. VU. 12 B.; 
Bro. Pat. pi. 20 ; Scire Facias, pL 131, 
138 ; TheKinff v. 7b^, Dyer, 197 *; 
^ex T. Biuffe, id. ; Rex y. Amery, % 
T. R. 654; Com. Dig. dt Patent, 
F, 8. 

{q) 12 & 13 Vict. c. 109, a. 24 ; see 
onte^ p. 248. 
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to practise in the Court of Chancery, being, by virtue of the 
12 A 13 Vict. c. 109, s. 24, entitled now to practise as attorneys 
on the common-law side of the Court of Chaqi^ery in lieu of the 
clerks of the Petty Bag. 

If the defendant appear to defend the action, the prosecutor Deiirery of 
of .the action, or his attorney, must deliver to the defendant, or 



attorney, the declaration in the action, and ako at the same 
time a notice of any objectionB on which he means to rely at the 
trial of such action (r). 

The declaration and notice of objections may be delivered at ^®?{^^' 
any time, or on any day not being a Sunday, Oood Friday, or ™<^7 be de- 
Christmas day, in term time, or in vacation (s) ; and since the 



(r) 12 & 13 Vict c. 109, s. 30, by 
which it is enacted, ** That in case any 
defendant in any action, suit, or pro- 
ceeding, already or hereafter to be 
oommenced, shall appear on the com- 
■ion4a.w aide of the Court of Chancery, 
in person or by attorney, to answer in 
8«eh action, salt, or proceeding, it sliall 
not be neoeasary to file any declaration : 
but the plaintiff or prosecntor, or his 
attorney, shall deliver the declaration 
to such defendant or his attorney, and 
shall also at the same time, in any ac- 
tion of 9etre /aeiatf to repeal letters 
patent for inventions, deliver to such 
defendant, or his attorney, the notice 
of objections (if any) reqnired by the 
provisions of an Act passed in the 
sixth year of the reign of his late Ma- 
jesty King William the Fourth, inti- 
tuled, 'An Act to amend the Law 
toudung Letters Patent for Inven- 
tions;' and it shall not be necessary, 
at any time hereafter, to file any notice 
of objections required by the said last- 
mentioned Act, but only to deliver the 
same to the defendant or his attorney, 
18 required by this Act.*' 

The following is the section of the 
■tatate of 6th Will. IV. referred to :— 
By the 5 & 6 WiU. IV. c 83, s. 5, it 
is enacted, " That in any action 
brought against any person for in- 
firinging any letters patent, the de- 
fendsDt, on pleading thereto, shall 



give to the plaintiff, and in any 9cire 
facias to repeal such letters patent, the 
plaintiff shall file with his declaration, 
a notice of any objections on which he 
means to rely at the trial of such 
action, and no objection shall be al- 
lowed to be made in behalf of such de- 
fendant or plaintiff respectively, at 
such trial unless he prove the objec- 
tions stated in such notice: Provided 
always, that it shall and may be lawful 
for any judge at chambers, on sum- 
mons served by such defendant or 
plsintiff on such plaintiff or defendant 
respectively^ to show cause why he 
should not be allowed to offer other 
objections, whereof notice shall not 
have been given as aforesaid, to give 
leave to offer such objections, on such 
terms as to such judge shall seem 
lit." 

(t) 12 & 13 Vict. c. 109, s. 28, 
by which it is enacted, *' That every 
rule, order, j?llra<fiii$r, judgment, execu- 
tion, proceeding, act, business, matter 
and thing, to be made, entered, inti- 
tuled, filed, given, issued, taken, trans- 
acted, done, or performed, in or by 
the said Court of Chancery, at any 
time after the passing of this Act, 
shdl or may be so made, taken, trans- 
acted, done, or performed, on any day 
not being a Sunday, Good Friday, or 
Christmas Day, whether such day 
shall be in term time or in vacation $ 

B 
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Form cf DechxratioH. 



[B, 



Form of 
deelaration. 



Whvjudgefl 
of tnesu- 

Eerioroourts 
ave au- 
thoritj to 
determine 
allind- 
dental ap- 
pUcatioui. 



Btatutea 11 <& 12 Yict. c. 94, aod 12 <& 18 Vict. c. 109, bumI 
be '' entitled of the day of the month and year on which it ii 
delivered," in the same manner as any other ordinaiy deeisratioa* 

The declaration sets out the writ of 9cire facka with the r^ 
turn of the sheriff thereto, and the appearance of the d^endant; 
and then concludes with a prayer of judgment hy the Attorney- 
General, that the patent and enrolment may be canaelled, TBeated, 
and disallowed, and the patent restoied into Chanoeiy, titefeto 
be cancelled {t). 

The rule to answer is the only rule which is necessary to compel 
the defendant to plead, as the defendant answers upon tiie 
writ (tt). 

The superior Courts of common law, (under the 12 & 13 Vict, 
c. 109, s. 39,) and the judges thereof respectively have the same 
authority to hear and determine all matters or applications arising 
in, or incident to any such action as the Lord Chancellor or the 
Master of the HoUs had before this statute and the 11 A 12 Tick 
c. 94, which contained a similar ^uictment (c) ; and if the Boiiee 



and every tncfa role, order, pleading, 
jndf^meiit, execution, proceedtng, act, 
borinets, matter and tiring, as afore- 
said, which shall be so made, entered, 
intitnled, filed, given, issned, taken, 
transacted, done, or performed, in va- 
cation or on anj day in term time, or 
in vacation, and which aecor£ng to 
any present law, or any present prac- 
tice or usage of the said oflfioe of the 
Petty Bag can or onght only to be made, 
entered, intitnled, filed, given, issned, 
taken, transacted, done, or performed 
in term-time, or as in term time, or as 
on any or some particular day or days 
in term time, shall be of the like t^- 
dity, force, and. effect, as if the day 
upon which the same shall or may be 
BO made, entered, intituled, filed, given, 
issned, taken, transacted, done, or per- 
formed, was actually a day in term 
time ; and as if the same was actually 
made, entered, intttnled, filed, given, 
issued, taken, transacted, done, or per- 
formed in term time, and not in vaca- 
tion, and the day or one of the days in 
term time required by any such law, 
practice, or usage as aforesaid." 



(/) See referanoe to foitn, jmw4, Ap- 
pend. 

(«) Hind, on Pat 394. 

(jr) The 39th section of the 12 
& 13 Viet. c. 109, enacto, '^Thatia 
every action, suit, and proceeding now 
pepding, or which at any tfaae ben- 
after shall be oommeaeed or y u mMa g 
in the said Court of Chancefy, on the 
oommon-law side thereof, it dudl be 
lawful for the superior Courts of ooui- 
mon law, and the judges thereof re- 
spectively, and they are hereby respect- 
ively required to liear and determine 
all such matters or applications wisiBg 
in, or incident to, any such aetioD, 
suit, or proceedings as aforesaid, as be- 
fore the passing of this Act might ham 
been hesrd and determined by the 
Lord Chancellor and the Martor of tiie 
Rolls, or either of ihem ; and dso to 
transact, do, and perform all subh bn- 
ainess, matters, and things, in, about, 
touching, or oonceming any aetioii, 
stiit, or proceedings oft the oommon- 
law side of the said Court of Chancery, 
as by virtue of any order or regula- 
tions for the time being in force, by 



1 
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3!^ objections delivered by the prosecutor be insufficient, the 
Mlaster of the Bolls, or any of the judges of the superior Courts, 
willy upon the application of the defendant, order the prosecutor 
bo amend his notice, or to deliver a further and better notice (y). 

The defendant has eight days from the delivery of the declara- '^^ ^ 
tdon in which to plead (z) ; and should he £eu1 to plead before the 
closing of the Fettj Bag office, on the last day of his time to 
plead, judgment may be signed against him by nU dicii on the 
opening of the office on the following morning (a), and the patent 
-will be repealed. 

If necessary the defendant may obtain further time to plead, ^^^1^^ 
1> J application to the Master of the Bolls, or to one of the judges pi^a^- 
of the superior Courts, (5), on the usual summons having been 
obtained and served on the prosecutor of the action, or his soli- 
citor, calling on the prosecutor to shew cause why the d^endant 
aliould not have further time to plead ; the application may, how- 
ever, be only granted on such terms as to pleading issuably and 
taking short notice of trial as the judge m his discretion may 
direct (c). 

The defendant must plead or demur (^ to all the suggestions ^'<^"^.^°^ 
contained in the writ, within the time allowed by the practice of or demur to 

.all the 8Ug- 

the Courts or granted on application for that purpose ; and it gcgtionK ; 
would seem that, in consonance with the former practice, neither 
the Master of the Bolls nor the judges of the superior Courts 
have power to strike out any of the suggestions contained in the 
declaration, as it would then vaiy &om the writ the tenor of 
which it purports to set out ; nor for that reason can a iwlle pro- 
sequi be entered as to any of the suggestions (e). Indeed it is 
questionable, according to the case of Blake v. Dodemead and 
Wife (/), whether there is a declaration on a ecirefaeiaSf the plea 



▼irtne of this Act, may be transacted, 
done, or performed bj such jadge; 
sabject neverthelesa and according to 
the provisions of this Act, and the 
laws, rules, and regalations for the timo 
being in force for the regulation of the 
said Court, and the practice and pro- 
ceedings thereof.'' 

(jf) Hind, on Pat. 395. 

(z) See New Orders in Chancery, 
No. 19, poBtf Append. 

(a) Hind, on Pat. 396, 397 ; HwU^. 
Coffin^ Dyer, 197 *; 37 Hen. VI. 14 A; 
Bro. Abr. tit. Scire Fadas^pl. 131—138. 



(4) 12 & 13 Vict. c. 109, 8. 39 ; 
ante, p. 258, n. (;r) . 

(c) Rex V. NickeU, Hind, on Pat. 

396. 

{d) If the matter alleged be not 
sufficient to repeal the patent, the de- 
fendant may demur to the scire fa- 
dag. Sir Oliver Butler's case, 3 
Lev. 221 ; 2 Tidd, Pr. 8th ed. 1144 ; 
Com. Dig. tit. Patent, F, 8. 

(e) Rex V. NewaU, Hind, on Pat. 396. 

(/) 2 Stra. 776. "There is no 

such thing as a declaration on a scire 

facias; the plea is to the writ, and 

S2 
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Lft. must plead or demur to uU the Smggetimu. [Bk. 



or plead in 
abntement. 



Ciuinot 

l^ead 

doable. 



bring to the writ, and the dedrntion mod writ bring ujvoKf* 
mens. The Attomej-G^enfiral, howerer, subject to an i^pbeatiaa 
to the Lord Chancellor, or to one of the judges of the superior 
Conits {g)y may dizect a noUepro§equi to be entered to any siiggei* 
tion in the writ upon which the defendant could not take asf 
material issue rither in law or in fiu^. If the proeecotor of ti» 
action should be desirous of getting rid of any of the snggestioDS 
in the writ he may enter a naUeproseqm^ as to them, at the tima 
of declaring or at any time afterwards {k). 

Hie defendant may demur to the whole, or to any part, of the 
suggestions contaLoed in the writ, alleging that the matters eon- 
tained therein, or some particular suggestions, are insufficient in 
law to cause the patent to be cancelled or vacafced, to whidi ^ 
prosecutor, as in ordinary cases, must add a joinder in issue (i). 

The defendant may plead rither in abatement (k) or in bar to 
the writ (Q ; but if the writ is in other respects sufficient, it will 
not abate for immaterial surplusage (m). 

If the defendant should plead in abatement, it seems tiiat the 
plea ought to be verified by affidavit, as required by the 11th sect, 
of 4 Anne, c. 16. 

If the defendant should plead in bar to the action, he cannot 
plead double to any part of the writ, as the down is not bound 
by the 4th sect, of the statute 4 Anne, c. 16, not bring named 
in it (n). 

And it would seem, that if the defendant should plead douUe 
to any of the suggestions in the writ, the prosecutor need only 



narratio and hreve in this case are the 
•ame." 
{g) 12 & IS Vict, c 109, b. 39. 
(A) Hind, on Pat. 397. * 

(0 Stephens on PI. 4th ed. 65 ; and 
see Rex ▼. Butler^ 3 Lev. 220. When 
judgment is given in Chancery upon a 
demurrer, in a case depending in the 
Petty Bag office, the writ of error for 
errors in law lies direct from the Court 
of Chancery to the House of Lords 
{Bex ▼. Bdmund Baeeett, 2 H. IV., 3 
Rot. Pari. 461, 462, 463 ; and see au- 
thorities quoted in note (a) to ^ImiM ▼. 
l^tcn, 6 M. & Gr. 257). But to re- 
voke the judgment for errors in pro- 
cess, or errors in fact, the writ of error 
lies in B. R. as error coram nobis 



lies in B. R. for errors in proeeai or of 
fret occurring in judgments giren in 
B. R.S and that Court and the Ccwt 
of Chanoeij are foir this purpose oon- 
sidered as " one and the same place." 
M. 10, E. TIL fol. 59, pi. 62 ; sots 
(a) to Smith v. Vifion, 6 M. & Gr. 
257. 

(i) Bex V. Hare and amdher^ 1 
Stra. 146 ; ante, p. 252. 

(0 2 Tidd, Pr. 8th ed. 1144. 

(m) The Prince's eaee, 8 Co. B. 
foL 26 b. 

(n) Hind, on Pat. 400 ; The Alter- 
ney 'General v. AUgood, PariLer, pp. 
1, 15 ; Bex v. The Archbishop qf York, 
Willes, 533 ; S, C, Barnes, 353. 
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to the first plea, and treat the other as surplusage (o), 
>r obtain a summons calling upon the defendant to show cause 
wJ\y the pleas should not be set aside for irregularitjr. In Tke 
€iw€een y. Nickels (p), where the defendant pleaded several matters 
to a scire facias, the Master of the Bolls made an order for setting 
aeide the pleas for irregularity with costs. 

The defendant may plead any matter in bar to the several 
suggestions contained in the writ, the usual and better course 
l>eing to plead to each suggestion separately. 

The defendant's pleas and demurrers, since the 11 & 12 Vict. c. P®f «™"*' 
94, s. 21, re-enacted by 12 & 13 Yict. c. 109, s. 24, came into ^*^ 
operation, may be prepared by the defendant or his solicitor (9), 
'who is an attorney of the common-law side of the Court of 
Chancery, and must be delivered by the defendant or his attorney 
to the prosecutor or his attorney (r). 

Special pleas and demurrers, as in other actions, require to be 
Bigned by counsel. 

The prosecutor may, of course, demur to any of the defendant's 
pleas, if they are insufficient in law ; and it would seem that he 
need not. demur specially, except perhaps for duplicity, as the 
provisions of the statutes, 27 Miz. c. 5, and 4 Anne, c. 16, s. 1, 
respecting demurrers, do not apply to actions at the suit of her 
Majesty (*). 

As the pleas generally simply traverse the various suggestions 
of the writ, the commoi^ joinder in issue is usually the only repli- 
cation required. 

The prosecutor's demurrer or replication, in the same manner 
98 the defendant's, may be prepA*ed either by himself or his soli- 
citor, and must be delivered to the defendant or his solicitor, as 
required by the 31 sect, of the 12 & 13 Vict. c. 109 (0- 



(0) CMUy ▼. Bendy, 3 Ad. & El. 
319. 

{p) Hind.' on Pat. 400. 

\q) 12 & 13 Vict. c. 109. 8. 24 ; and 
see ante, p. 248. 

(r) 12 & 13 Vict. c. 109^ s. 31. 
The following is the section in ex- 
tenso : — " And be it enacted, That in 
any snch action, sait, or proceeding as 
aforesaid, no demurrer, nor any plea 
or pleading subsequent to the declara- 
tion or trayerse shall be filed in the 
said office of the Petty Bag, or other- 
wise in the said Court of Chancery ; 



and that in every such action, suit, or 
proceeding, every such demurrer, plea, 
and subsequent pleading shall be deli- 
vered by the party demurring or plead- 
ing, or his attorney, to the opposite 
party, or his attorney, and that the is- 
sue in any such action, suit, or pro- 
ceeding shall be delivered only, and 
not filed, and shall or may be made up 
and delivered by either party, or his 
attorney, to the opposite party, or his 
attorney." 

(«) Hind, on Pat. 401. 

(/) See ante, n. (r). 
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iMoe. f he issue may be made up and delirered by either psriy or 

attorney, to the opposite parfy or his attorney («). 
The record. The record must be made up and filed in the office of ike 

Bag {x). If the issues to be tried are joinders in demuRf^' 
formerly the trial might take place in the Court of Chancery i^ 
Or if there were a demurrer to part, and issue on &ct8 as to tls 
residue, the demurrer might be determined in Chancery (j), a 
transcript of the record containing the issue in fact, being seoft 
into the Court of Queen's Bench to be tried (a). But now n- 
sues in law are to be tried in one of the superior Gouiia, a 
transcript of the record being sent there for that purpose ; and 
iMoemAy issues in fact xnay be tried in any one of the superior Couzia, 
M/'co^^ either at bar or at umi* prim^ as such Court shall think fit (6) ; or 
t^soperior ^ transCTipt of the whole record may be so sent into one of the 
superior Courts (c). Formerly, the practice was, if there were s 
demurrer to part and an issue on the residue, for the Ofaancelkr 
to deliver, proprid manu, a transcript of the whole record to the 
Court of Queen's Bench, and judgment was given there, upon the 
demurrer as well as upon the issue (d) ; but the present course is to 
deliver it by the clerk of the Petty Bag ; for what is done by his 



(u) See 8. 31, 12 & 13 Vict. c. 109 ; 
ante, p. 261, n. (r). Formerly, when 
there were issues both of law and fact 
in the Pettj Bag office, the whole re- 
cord was sent into B. R. for determina- 
tion, as there could not be a judgment 
of the Chancellor upon one part of the 
record and a judgment of B. R. upon 
another part of the same record (see 
n. (a) to Smith v. VptoH, 6 M. & Gr. 
258). The stat. 12 & 13 Vict. c. 109, 
now, however, directs the issue to be 
sent, in all cases, into one of the superior 
Courts of common law, the name of 
which is endorsed on the writ. 

(jp) 12 & 13 Vict. c. 109, 8. 33. 

(y) Blakeston*8 case, W. J(m. 83 ; 
4 lust. 80 ; Sir Oliver Butler's case, 
2 Ventr. 344 ; 3 Lev. 220. 

{z) Jefferson v. Dawson, 1 Sid. 437 ; 
S. a 1 Lev. 283. 

(a) 12 & 13 Vict c. 109, s. 33. 
The section is as follows : — " And be 
it enacted, That in case any issue or is- 
sues in law, or issues both in fact and 



law, shall be joined in any action, snit, 
or proceeding on the oommon-law side 
of the Court of Chancery, then and ia 
such case, the record of such issue or 

m 

issues shall be made up and filed in the 
oiBce of the Petty Bag, and a transcripc 
of the said record shall or may there- 
upon be sent or taken into any one of 
the three Courts of Queen's BeDd^ 
Common Pleas, or Ezcheqaer, and 
such Court shall, upon the transcript 
being brought into any such Court, 
proceed to hear and determine the flune 
in like manner as issues in law or issoes 
in law and fact, from the common-law 
side of the said Court of Chancery have 
heretofore been heard and determined 
in the Court of Queen's Bench." 

(b) 12 & 13 Vict. c. 109, s. 32. 

(c) Jefferson v. Datoson, I Lev. 
283 ; 1 £q. Ca. Abr. 128 ; 2 Tidd's 
Pr. 8th ed. 1144. 

(rf) I Latch, 3; 1 Eq. Ca, Abr. 
1 28 ; Bynner v. The Queen, in errw, 
9 Q. B. 523. 
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)r may be said to be dose with the proper hand of the Ghaa- 
»llQr (e) ; and, as has been stated, a transcript of the record contain- 
the issneSy both in law and in fact, may now be sent or taken 
Lto anj one of the three Courts of Queen's Bench, Common 
IPIeas, or Exchequer of Pleas, and a writ of venire facias juratores 
sliall issue, to be made returnable in whicheyer Court it is in- 
t;«nded that the issue shall be tried (/). 

And it would seem, though not expressly so directed by the 
0'totute, that, as the writ of scire facias may now be sent to the 
slieriff of any county, although the record upon which it is 



(jb) Bex ▼. The Warden qf the 
Fleet, 1 £q. Ca. Abr. 128, 129 ; 2 
^l^ms. Sannd. 6th ed. 6, n. (1) ; 2 Tidd, 
Pr. 8th ed. 1144. 

(/) 12 & IS Vict. c. 109, a. S«. 
Xhe foUowing is the aection :— <' And 
be it enacted, that in case any isane 
Tespectiiig any matter of fact to be 
tried by the country has at any time 
heretofore been, or shaU at any time 
hereafter be, joined in any action, auit, 
or proceeding, on the common-law side 
of the Court of Chancery, then and in 
every auch case the record ahall be 
made up and filed in the office of the 
Petty Bag ; and it shall and may be 
lawful to try auch lasue in fact in any 
one of the three Courts of Queen's 
Bench, Common Pleas, or Exchequer 
of Pleas ; and in every such case the 
writ of venire facias juratores, for sum- 
moning a jury to try auch issue, ahall 
or may be made returnable and re- 
turned in auch of the aaid three Courts 
as the issue is intended to be tried in ; 
and a tranacript of the aaid record in 
Chancery, containing auch iaaue, ahall 
or may thereupon be aent or taken into 
the Court in which auch writ of venire 
faunae shall be made returnable, in 
like manner as records containing issues 
may now be sent or taken from the 
common-law side of the aaid Court of 
Chancery into the Court of Queen'a 
Bench; and it ahall not be neceasary 
to iaaue any writ of mittimutt or other 



writ, for the aending or taking auch 
tranacript into either of the aaid 
Courta ; and in caae auch writ of ve- 
nire facia* shall be made returnable in 
either of the aaid Courts of Common 
Pleas or Exchequer of Pleas, such 
Court shall, upon the transcript of the 
said record being brought into such 
Court, proceed to try such isaue at bar 
or at nisi prtus, aa aueh Court ahall 
think fit, and in like manner aa auch 
iasue would or might have been tried 
in the Court of Queen'a Bench in case 
such writ of venire facias had been 
made returnable in that Court, and the 
said transcript, or the original record, 
had been taken, or deemed to be taken, 
by the Lord Chancellor into that Court ; 
and upon any such transcript as afore- 
aaid being taken or brought into either 
of the aaid Courts of Common Pleas 
or Exchequer of Pleas, such Court 
ahaU or may iaaue such writs, make 
such rules, and proceed therein, in aU 
respects for the trial or other law- 
ful determination of the issue therein 
contdned, in like manner as the Court 
of Queen's Bench could or might have 
done if such transcript or the original 
record had been taken into the Court 
of Queen's Bench, and with full power 
to set aside or vacate any trial, verdict, 
or other proceeding, in like manner as 
could or might have been done by the 
said Court of Queen's Bench." 
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founded is in Middlesex ($r), the writ of vemire facias Jmrmit 
for trying the issde, may now also be directed to the sheriff 
any county, as the trial may be had at nm jniug (A). 

The vemre facias issued out of Chancery does not state 
issues to be tried by the jury, but merely that the jury are 
take cognizance upon their oathsy in a plea of scire facias 
the Queen and the defendant (t). 

The prosecutor's attorney will now, under the statute 12 & 
Vict. c. 109, s. 24 (A), give notice of trial to the oj^Kwite 
according to the practice of the Court in which the issue la to 
tried. • • 

Alter notice of trial has been given, and an entry has been wait 
oftbecEaii. upon the record in the Court of Chancery, of an award of a wiit 
^'^^ of vemire facias juratores^ a day is to be given to the parties to bo 

in the Court in which the venire facias is made returnable (whidil 
is always the return day of the writ), and the derit of the Petty 
Bag then makes a transcript of the Chancery record on parch- 
ment, and delivers it to the prosecutor's solicitor, to be earned 
into the Court in which the issues are intended to be tried (i). 
The transcript must have annexed to it a copy of the notioe oC 
objections delivered by the prosecutor to the def<mdant. Froai 
this traDScr^)t the nisi prim record is prepared by the prosecutor's 
solicitor (m). 

Pormerly, in the Queen's Bench, whoi the transcript of the 
record was brought into that Court, a record was made of the 

(g) 12 & 13 Vict. c. 109, s. 29 ; see 
ante^ p. 254. 

(A) lb. 8. 32; see aii/«, p. 263, n. (/). 

(t) Sirmy ▼. Strmry, 2 Rol. Rep. 
291 : Hind, on Pat. 404. 

{k) Sect. 24 ; see ante, p. 248. 

(0 Hind, on Pat. 405; 12 & 13 Vict 
c. 109, 8. 32 ; ante, p. 263, n. (/). 

(m) See the General Rales and Or- 
ders, pott, Append., regoUting the 
practioe of the office of the Petty Bag, 
made under the authority of the 41st 
sect, of the stat. 12 & 13 Vict. c. 109. 
That section is as follows :— " And be 
it enacted, that it shall be lawful for 
the Lord Chancellor, with the advice 
and assistance of the Master of the 
Rolls, from time to time hereafter, to 
make such alterations, orders, rules and 
regulations as he shall, with such ad- 



vice and assistance as aforesaid , 
fit, in and respecting the said office of 
the Petty Bag, and the buineai and 
pFBotioe thereof, the duties of the nid 
derfc, and the traosutUNi, namge-. 
ment, and conduct of the bvoaeM 
thereof, and also in and rsspertiiig the 
modes of suing out, preparing, ingnies- 
ing, issuing, sealing, signing, serving 
executing, and returning writs, process, 
rules, notices, and other instraments 
issuing oat of or authoriied or lequlr ed 
by the said Court or the pisctiee 
thereof; and also from time to time to 
rescind, alter, or vary andk alterations 
orders, rules, and rc^gulatuma : ftoTided 
always, that no such alterations, orders, 
rules, or regulations as aforesaid, dull 
be contrary to, or inconsistent with the 
provisions of this Act." 
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>jri]igiiig of it into Court, setting out the whole of it verbatim; 
wnd upon this record all the proceedings in that Court were en- 
l>ered immediately following the transcript of the Chancery 
record and commencing with the appearance of the respective 
parties in that Court (n). Now, hy the d4th section of the 12 & 
13 Vict. c. 109, it is enacted, "That the said Courts of Queen's Powerofthe 

' ' - ^^ superior 

IBench, Common Fleas, and Exchequer, and the judges thereof pnutd^ 
pectiyely,«8hall have the same power and authority in respect iMaes. 



of the transcript of any record hrought before them as aforesaid, 
and the pleadings, issues, and matters therein contained, as they 
have in respect of the record in any action, suit, or proceeding, 
commenced or pending in such Court, and the pleadings, issues, 
and matters in such record contained : Provided always, that no- 
tiling herein contained shall authorize the giving final judgment 
in any case in which the Court of Queen's Bench has not hereto- 
fore had such authority. 

The return of the writ of venire /aeiae is recorded immediately 
after the entry of the appearance of the parties. If not returned, 
an entry is made accordingly, upon which an aliae ventre may be 
awarded. In the Court of Queen's Bench, this aliae writ issues 
out of that Court and not out of Chancery (o), and having been 
prepared by the prosecutor's attorney is signed and sealed at the 
Crown office. It follows the form of the prior writ, and is tested 
in the name of the Chief Justice (jp) . The sherifTs return is then 
procured in the usual way. 

The action may be tried, either at bar, or at nisi prius, as the iisy be tried 
Court into which the transcript of the record is brought shall or tSaipHut. 
think fit (9). 

It is doubtful, however, whether the warrant of the Attorney- 
General for the action of scire facias to be tried at nisi prius, will 
not be still required, notwithstanding the d2nd sect, of the statute 
of 12 & 18 Yict. c. 109, which gives this power to the Court to 
try the issue at bar or nisi prius : for it has been held, that the 
Crown is not bound by the writ of nisi prius when issued, without 
such warrant; the Statute of Westminster the Seoond, which 
gives the writ of nisi priusy not being binding upon the Crown, 
the Crown not being expressly named in it (r), and before this 

(n) Hind, on Pat. 406. ante, p. 263 n. (/). 

(0) Stean. Prerog. 77 b ; Jenk. 3rd (r) Hawk, book ii. eh. xlil. ; Bro. 

Century, p. 133, ca. 71 ; Hind, on Pat. Abr. Nisi Prius, pi. 35; and see 

406. P. N. B. 241, A; Pits. Abr. Nisi 

(p) Hind, on Pat. ib. Prius, pi. 16; Sav. 2 ; Yin. Abr. P. b 

(g) 12 & 13 Vict. c. 10!^, s. 32 ; see 2 ; Rol. Abr. 629, 1, 10 ; Staun. 156; 
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statute it seems that if an action of «elre/«etiwweve tobe tried at 
nui priusy without any writ from the Crown or wanrant from the 
Att^Huey-GtenenJ, the whole proceeding would be inegolar (t). 

Theaction cannot be taken down to trial at umpriMt hjpnms^ 
without the consent of the Attomey-Oeneral, as no Uuhet can be 
attributed to the Queen ; and a trial at nm prhu hj proviso, witb- 
out such consent, would be irregular and would be set aside (/). 

The writ of dutriMgas juraiorea must be framed bj the prose- 
cutor's attorney, in accordance with the practice of the Court out 
of which it issues, and must be tested in the name of the Chief 
Justieeof theCourt,asof the day of the return of the vemrejadas 
juratorea. Formerly, this writ, when issued out of the Queen'e 
Bench, waa directed to the sheriff of Middlesex, and was nuide 
returnable on a day certain in the next ensuing term b^ore the 
Queen at Westminster («). 

The nm prius record must be prepared by the prosecutor's at- 
torney in the ordinary way, and is a mere transcript of the record 
sent into the superior Court. Formerly, the venue was necessa- 
rily laid in Middlesex, because the record upon which the aeire 
facias waa founded remained in the county of Middlesex, and 
therefore the issues must be tried by a jury of that county (sf) ; 
but as the scire faciaa itseli^ to which the same reason applied^ may 
now be directed to the sheriff of any county (y), it would seem 
that, according to the spirit of the statute 12 & 13 Vict. c. 109, 
s. 29, the venue of the nisi pritis record may be laid in any 
county. 

If the transcript of the record have been sent out of the Court 
of Chancery into the Queen's Bench (and since the statute 12 A 
13 Vict. c. 109, s. 32, the practice in the Common Fleas and Ex- 
chequer will be similar) (z), the nisi prius record (having been 



Hind, on Pat 407. " Albeit ihU Act 
(Stat. West 2, c. 30) be general!, yet a 
nisi priut shall not be graunted where 
the King is party, or where the matter 
toucheth the right of the King, without 
a speciall wamnt from the King, or 
the assent of the King's attorney.'' 2 
Inst 424. 

{9) Hind, on Pat. 408. 

(0 2 Hawk. c. 41, s. 10. *Mt 
seems agreed, that neither in actions 
wherein the King is sole party, nor in 
indictments, there can be any process 
taken out by proviso, because no laches 



are imputable to the King." And see 
2 Leon. 110} The Quern ▼. Sir /. 
Bankt, 2 Salk. 652; S. C, 2 Ld. 
Raym. 1082 ; S. C, 6 Mod. 246, 247; 
1 Keb. 195; 1 Sid. 316; 11 Mod. 33; 
Rex T. Dyde mid smother^ 7 T. B. 
661 ; Rex v. Maclesd, 2 East, 202. 

(«> Hind.^ on Pat 408 ; see now 
sect 27 of 12 & 13 Vict, c 109; aa/e, 
p. 255. 

(x) Bro. Abr. Scire Facias, pL 189. 

(y) 12 & 13 Vict c. 109, s. 29 ; see 
anie, p. 254. 

(z) By the 48th sect, of 12 & 13 
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prepared by the prodecutor's attomej, and the Attomey-GeneraL's 
warrant for a trial at idii priua obtained) nmat be taken to the 
Queen's Bench office to be sealed and passed. A copy of the no- 
tice of objections required by the statute 5 & 6 Will. lY . c. 83, and 
the Attorney-General's warrant for the mti prim writ, must be 
then annexed to the record, together with the writs of venire 
faeiw and dielringoBy and the sheriiTs returns to those writs (if 
the cause is to be tried by a common jury) ; and the record is then 
carried into the -Marshal's office (a)» 

Either the prosecutor or defendant may obtain a rule to have "^^^^ 
the action tried by a special jury {b). In the Queen's Bench this 
is drawn up at the Crown office, upon production of a motion 
paper signed by counsel (c), and an appointment is made there to 
nominate the jury. The rule and the appointment are then to be 
served on the opposite party and on the sheriff ; and on the pro- 
duction of the rule at the Chief Justice's chambers, on or before 
the day preceding the adjotumment day, in London or Middlesex, 
the cause is marked for a special jury (d). If the cause be triable 
at the assizes, it will be marked a special jury, without producing 
or seeing the return of the jury process {e). When only a single 
appointment has been served, after waiting half an hour, there 
must be another peremptory appointment. If the adverse party 
does not then appear, the party who procured it, after waiting one 
hour, may proceed with the nomination ex parte. When both 
parties attend, or when one party is entitled to proceed ex parte, 
the jury is nominated in the Crown office, the clerk there making 
an original list of the names of the jurors, drawing a number by 
ballot from the box, and referring to the book for the name set 
against such number, until forty-eight names are nominated. 
Each party then makes a copy of the list, and the party moving 



Vict. c. 109, it is enacted, <' That every 
of her Majesty's Courts of common 
law, and all other Courts, judges, offi- 
cers, and others, shall take cognizance 
of all and every of the writs and pro- 
ceedings so brought before them as 
aforesaid, and give effect thereto in 
such manner as maybe requisite, and, 
if necessary, the judges of such Courts 
respectively shall and they are hereby 
required to make such rules and regu- 
lations, for the practice of their re- 
spective Courts thereupon, as to them 
respectively shall seem fitting, which 



shall be signed by the judge, or by the 
major part in number of the judges of 
the said Courts respectively, and if 
there be more than one judge of any 
such Court the chief judge of such 
Courts (if there be a chief judge) shall 
be one." 

(a) Hind, on Pat. 409. 

{0) See f> Geo. IV. c. 50, s. 30. 

(c) See Comer's Cr. Pr. 137. 

(d) Reg. Gen. Hil. 44 Geo. III. ; 
and Corner's Cr. Pr. 137. 

(e) Corner's Cr. Plr. ib. 
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for the jury pays the sheriff two guineas, and one guinea to tlie 
Master. An appointment may then, or at any time after, be faad, 
to reduce the list to twenty-four, in the same manner and form as 
aboYO stated for the nomination. The parties meet at the Crown 
office, and the list is reduced by the attorneys for the prosecutor 
and defendant alternately striking out a name, until twelre have 
been struck out by each party. Before reducing ex partem there 
must be an affidavit of service of the rule and appointments to 
nominate and reduce, on the proper parties. The Master strikes 
out for the party who does not attend (/). 

The twenty-four names which remain in the reduced list are 
those of the jurors who must be summoned to try the issues 
joined in the action (jji) ; and the cause cannot be tried by any- 
other jury, imless the rule for the special jury be first dis- 
charged (h). The reduced list must be si^ed by the Master, and 
annexed to the venire faeiaa and taken to the sheriff. When a 
day has been appointed for the trial, the sheriff will summon the 
jurors, and copy the names into a panel, and return the writ with 
the panel annexed into Court on the day appointed. 

When a party obtains a rule for a special jury, and does not 
proceed to nominate it, the other party may obtain an office copy 
of the rule, and proceed, if he think fit^ to nominate it, as if it 
were his own rule : or a summons may be taken out, calling on the 
party who obtained the rule to show cause why the cause should 
not be tried by a common jury («). 

If the defendant procures a rule for a special jiiry for the pur^ 
pose of delay, and does not proceed to strike and reduce the juiy, 
the prosecutor may move to discharge the rule (k) ; or he may dis- 
regard it, and proceed to tiy the action by a common jury (I), 

The Queen, being a party to the action, a ttUee cannot be 



(/) Comer's Cr. Pr. 137, 138 ; Rex 
V. — Hart, Esq,, Cowp. 412. 

(ff) 6 Geo. IV. c. 50, s. 30 ; ** An 
Act for consolidating and amending the 
Laws relative to Jurors and Juries." 
B J this sect, the three superior Courts 
of Westminster, on motion made by 
the prosecutor or defendant, are autho- 
rized to order and appoint a special 
jury to be struck by the proper officer 
of each respective Court ; which jury, 
so struck, shall bo the jury returned 
for the trial of such issue. 



If a new trial be granted a fresh jury 
is always struck. 

(A) Rex V. Perry, 5 T. R. 453. 

(0 Corner's Cr. Pr. p. 138 ; Rex v. 
Smiih and otherg, ib, 

(it) Stanbury v. GiUet, 9 Bing. 319 ; 
PheJps V. KeUy, 3 M. & G. 883; 
Chuck V. Harris, 1 M. & G. 940 ; 
Anon, 1 Chitty, 490, n. ; Hind, on I^ 
411. 

(/) 1 Stark. R. 31 ; Gnmn v. Honey, 
man, 2 B. & Aid. 490; Johnaom v. 
Blachrell, 6 C. & P. 236. 
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prayed at the trial without the Attorney-Qenerars warrant (m). 
To pTOvide, therefore, for the contingency of there not being 
twelve special jurymen present, each party ought to provide him- 
self with such a warrant, which is granted, as of course (n). 

The action being nominally at the suit of the Crown, it appears FtMiama- 
io be necessary to make a proclamation at the trial as soon as the trial. 
jury appears, as the prosecutor not being named in the record, the 
Court cannot have any judicial knowledge on the subject. The 
counsel for the prosecution then appears for the Grown, and the 
jury is sworn (p). 

The same rules, as to the opening of the case by the counsel for 
the prosecution and as to the right of reply on evidence called for 
the defence, apply in this as in any other ordinary civil action. 

The Queen however being a party, the defendant cannot de- ^^^i^^ee. 
mur to the evidence for the Crown, except by consent of the 
counsel for the Crown ; if that be refused, the Court ought to di- 
rect the jury to find the special matter upon which the law may 
afterwards be adjudged (p). 

Considerable doubt appears to prevail in the older authorities bui of ex- 
(though the reasons for the doubt are not very satisfiictory) 
whether a bill of exceptions can be allowed in any case where the 
Queen is a party, the Crown not being expressly named in the 
Statute of Westminster the Second (9), which gives the bill of 
exceptions (r). But in a acire facias^ which came before Lord 
Keeper Harcourt in 1711, to whose judgment on a frivolous plea 
in abatement a bill of exceptions was tendered, his Lordship con- 
sulted the judges whether a bill of exceptions could lie in^such a 
case ; and the judges were all of opinion that a bill of exceptions 
did lie upon proceedings in the Court of Chancery in a suit de- 
pending in the Petty Sag, '^because the mischief is the same in 
case of an erroneous judgment in the Court of Chancery as in 
any other Court (9). 



(m) 2 Hawk. c. 41, 8. 18 ; Vemi ▼. 
, 1 Ler. 223. 

(n) Hind, on Pat. 411. 

(0) 9 Co. 101 a ; Hind, on Pat. 412. 

Ip) Baker'g ease, 5 Co. 104 a ; 
MiddleUm v. Baker , Cro. Elii. 752 ; 
Co. litt. 72. 8. ; Fitxharrie t. Boiun, 
1 Lev. 87 ; Doct. Plac. 119. ' 

(q) 13 Edw. I. c. 31. 

(r) See ante, book il. ch. tU. '« Bill 
of £zceptiona,"p.209; and see 2 Hawk, 
c. 46, 8. 20 ; Rex ▼. Vane, 1 Sid. 85 ; 



Kel. 15; 1 Keb. 32; 1 Lev. 68, 
S, C, *< A bill of ezoeptions does not 
lie in criminal casei, bat only in ac- 
tiona between party and party." Rex 
▼. JrchbUhep of York, Willes, 535 ; 
2 Inst. 427. 

(«) Mr. Hindmarch, in his book on 
Patents (p. 413), has given a copy of 
the correspondence which then took 
place between the Lord Keeper and 
the Lord Chief Justice, the original of 
which is preserved in the office of the 
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Each auggestion in the writ of 9cire facias ought to show suf- 
ficient cause for repealing and cancelling the patent, and a verdiet 



Petty Bag. At it well Uluttntes some 
observations made in the ti^uapter on 
the Bill of Exceptions {aniet p. 209), 
it is here copied. 

" The Lord Keeper's Letter to the 
Lord ChiffJuetiee. 

*' Mt Lord, 

'< On Thvraday last Mr. Attorney- 
General moTed the Coort of Ghaneery 
to discharge a frivolous pleat in abate- 
ment to a aeire faeiae depending in 
the Petty Bag. On hearing counsel on 
both sides, I was of opinbn that the 
plea was frivokms, ani ondered it to be 
discfaai^. The defendaat's counsel, 
immediately upon my pronounciiig the 
order, produced a bill of exceptions 
ready engrossed, in ten large skins of 
parchment, and desired me to seal it. 
I forbear to trouble your lordship with 
any acoount with respeet to ttie natnre 
of the writ, or of the plea, or the man- 
ner of tendering the bill to me. 

*' The length of the bill made it ne- 
cessary for me to take time to examine 
the truth of it ; but, on further consi- 
deration, I am under some doubt 
whether a bill of exceptions lies from a 
judgment given by the Court of Chaa- 
oery in a suit depenifing in the Petl^ 
Bag. 

'* The mischief, in my apprehension, 
is the same as in the case of an er- 
roneous judgment in any other Ck>urt 
of record, and yet, since I have not 
met with any precedent of tendering a 
bill of exceptions to the Court of 
Chancery, and forasmuch as the re- 
medy for obliging the justices to set 
their seals seems very improper to be 
taken in the case of the Keeper of the 
Great Seal, I intreat the favour of your 
lordship, if your lordship conceives 
there is any doubt in this case, to take 
the opinions of all the judges, and to 



give yourself the trouble of certt^fing 
their opinions to me. 

*' I am, my lord, 
" Tour lordship's 
" Very humble am t a ut. 



« 



«< 17th Nov. 1711." 

<* The Anewer of the Lord Chief 

Jvetiee* 
•<MtLoiu>, 

*< I have desired the opinion oi my 
Lord Chief Justice of the Common 
Pleas, my Lord Chief Baron, and the 
rest of the judges, upon the question 
proposed by yoor lordduf in yonr 
letter to me of the I7tk of NOTpioto 
last:— 

" * Whether a bill of exceptions lies 
upon proceedings in the Court of 
Chancery in a suit depending in the 
Petty Bag?' 

" After having met and heard eonn- 
■el on both sides, and ooofevied to- 
gether, we aU take the point to be 
entirely new, for neither any of ov 
own experience or reading, nor the in- 
dustry of the parties or their counsel, 
have furnished us witii any one instance 
of a bill of exceptions in -OiaBcery be- 
foie thie^ iriiidi oooanens ike freaent 
question. » But yet, from the natnre of 
the Act of Parliament, whereby the 
bill of exceptions is given, which is 
an advancement of justice, the exten- 
sive words which are used in it, and 
the more extensive expositions which 
from time to time have carried it be- 
yond the strict words, to cases and 
Courts within the same mischief; and 
because the mischief is the same in 
case of an erroneous judgment in the 
Court -of Chancery as in any other 
Court, which your lordship, in pro- 
posing this question, is pleased to in- 
timate as of great weight with yourself ; 
we are all of opinion that a bill of ex- 



Ch. II.] Return of the Transcript of the Record into Chancery. 271 



any one of the issues joined on the suggestions will entitle the 
Orown to judgment. The other issues then become immaterial, 
and the judge may discharge the jury from giving any voi^t 
upon them (t). 

As the Crown is not particularly named in the statutes 7 & 8 
^Wm, ni. c. 82, s. 1, and 6 Geo. IV. c. 50, s. 16, which give the 
w>enire de novo in ordinary actions, it seems therefore that a new 
^ndt of venire facias cannot be issued in an action of scire facias 
<K> which the Queen is a party («). 

But the Court has power to grant a new trial whether the ac- 
tion has been .tried at bar or at nisi prims^ as, until the issues have 
l>een properly tried, the Court cannot give judgment thereon (pp), 

When the issues have been tried, and the juiy have returned 
tlieir verdict, the Court in which such issues have been tried or 
determined shall proceed to give judgment thereon and execute 
Biich jvdgment (y), aod a transcript of such judgment, and of the 
prooeeduigs of the Court upon such issues, is to be taken into the 
Court of Chancery, to the end that judgment may be given, or 
such other proceedings may be had in Chancery as are according 
i>o the law and custom of England (z) ; and no writ of mittimus or 



Venire dt 
novo. 



New trial. 



Betnmof 
the tran- 
script of the 
record, and 
the verdict 
into Chan- 
cery. 



ceptions doth lye upon proceediiigg in 
the Court of Chancery in a suit de- 
pending in the Petty Bag. I ooold not 
Imy this aooner before yoitr krdsbip, 
lunring not had the final reBolmtion of 
the judges till last night, when we all 
met together for that purpose. 
« 2Srd Jan. 1712." 

(/) Bop t. Joknmm, 5 Ad. & B. 
488, 512 ; Cook ▼. Caldecot, 4 C. de P. 
315 ; Tobon ▼. Kaye, 6 M. fc 6r. 
589 ; Dueiworik ▼. AorrtSM, 4 M. & 
W. 444 ; PoweU t. Sonnett, I D. N. 
S. 56 ; 1 Bligh, N. 8. 545 ; 3 Bing. 
381 ; 11 Moore, 330, S. C. ; The 
Q^een ▼• Niekeh, cited in Hind, on Pat. 
414. " An objection was taken by the 
prosecntor's counsel to the sufficiency 
of the specification, and as the objection 
arose upon the fiaoe of the specification, 
and respecting the construction to be 
pat upon the words of the instrument, 
Lord Denman, C. J., directed the jury 
to find a rerdict for the Crown, upon 
the issue respecting the sufficiency of 



the spedficafion, and discharged fiiem 
from giving any verdict upon the other 
issues in the action." 

(tt) Pretiout ▼. Boduwm^ 2 Tent. 1 73. 

(s) 12 & 13 Vict. c. 109, s. 35, 

pmt, n.(^) ; Bea y.Bewdkifj 1 P. Wms. 

207 ; Bexy. Arhioright, Dav. Pat Ca. 

141 ; Bex T. Wheekr, 2 B. & Aid. 

345 ; Bex ▼. Byrmer^ 9 Q. B. 529. 

(y) 12 & 13 Vict. c. 109, s. 35. 
The sect, is as follows x-^** And be it 
enacted. That upon the trial or deter- 
mination of any sudi issue or issues as 
aforesaid, had or completed in any ac- 
tion, suit, or proceeding from the com- 
mon-law side of the Court of Chancery, 
the Court in which such issue or issues 
siiall be so tried or determined shall 
proeeed to give judgment thereon, .and 
execute such judgment in like manner 
as oould or might have been done by 
the Court of Queen's Bench before the 
passing of the said redted Act, or of 
this Act." 

{z) See note (a) to Smith y. Upton, 
6 M. & 6r. 256. '< After the record is 
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cancel the 
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other writ is neceasaiy for the purpose of remanding or teking 
a transcript of the proceedings in the superior Courts into the 
Court of Chancery (a). 

The clerk of the Petty Bag, upon receiving the retom of ths 
transcript of the verdict of the jury, and proceedings ar judg- 
ment of the Court of common law, upon any issue in law or in 
fact, files the same in the Petty Bag office, and causes sa eatrj 
to be made of such verdict and proceedings or judgment, and such 
transcript is then annexed to the original record in the Fettf Bag 
office ; and thereupon the judgment of the Court of conunbn kw 
is entered on or annexed to the same record, in conformity wiA 
the judgment of the Court from which the transcript is re- 
turned (6). ** 

If the prosecutor has obtained a verdict on any issue which 
invalidates the letters patent the judgment entered is, " That the 
said letters patent, of our said l4idy the Queen, so as aforesaid 

granted to the said y be revoked, cancelled, vacated, disalr 

lowedjannulled, void, and invalid, and be altogether had and held for 
nothing, and that those letters patent be restored into tiie CSm- 
cery of our said Lady the Queen, here, to be cancelled ; and also, 
that the enrolment thereof be cancelled, quashed, and an- 

nuUed"(0- 



remoTed for the pnrpow of trial, it 
commonl J remains in B. R. until final 
judgment it giyen ; coming back into 
Chancery only for the purpote of exe- 
cntion^ by cancelling the record upon 
which the tcire fadaa isaued, when 
judgment is given for the Crown." 
And lee post^ note (c); Biftmer ▼. 
The Queen, 9 Q. B. 526. 

(a) 12 & 13 Vict, c 109, a. 36. 
" And be itenacted, that upon the trial 
or determination of any iisue or iiiues 
by the laid anperior Courts of common 
law, or upon any rule or order being 
made^ or judgment given in any action, 
suit, or proceeding, in which the tran- 
script of the record shall be brought 
before them as aforesaid, a transcript 
of such judgment, rule, or order, and 
of the proceedings of the Court of com- 
mon law upon such issue or issues, may 
be taken into the said Court of Chan- 
cery, to the end that judgment may be 



given, or sndi other proceeding had ia 
Chancery, according to the Inw and 
custom of England; and no writ of 
miiiimuM, or other writ, shaU be aeors- 
aaiy for the purpose of re m anding or 
taking a tranacript of the proceedings 
in the superior Conits of common bw 
into the said Court of Chancery." 

(b) New Orders in Chancery, 1849, 
No. 8 s woepott. Append. 

(c) 4 Inst. 88; Byimer ▼. Tke 
Queen, m error, 9 O. B. 526 ; Tidd's 
Pr. 8th ed. 1145; Hind. on F^ 423; 
Dyer, 197 ^ ; 2 Wms. Sannd. 6th ed. 
72, n« Formeriy there existed 
derable doubt, and the authorities 
conflicting, whether when issues in m 
aehre fBteiae to repeal letters pstiml 
were sent out of Chancery into the 
Queen's Bench to be tried, the Court 
of Queen's Bench could give the above 
judgment to cancel the letters patent, 
the original record being in the Court 
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If the defendant baye obtained a verdict upon every issue, then 
he will of course be entitled to judgment, and the form of it to be 
entered on the Gbancery Eeeord will be, '^ It is considered and 
adjudged by the same Court here, that he the said , do de- 
part benoe without day in this behalf "(0). 

On this judgment being recorded, the party entitled to judg- 
ment may sign it in the Petty Bag office. 

If the verdict be against the defendant, he may, if he have suf- MotioBfai 
ficient grounds, move in the Court of Chancery, before the Lord Judgment. 
Chancellor in arrest of judgment ; and in like manner, if the ver- 
dict be against the prosecutor, he may move for judgment, non 
^bttante veredicto. In either case, the party intending so to move, 
ougbt to apply to the Master 0^ the Bolls, to stay the entry of the 
judgment until he has had opportunity to make the motion (/). 
If tke judgment be for the Crown, it may be pleaded in bar to 



of Chanoerjr, wbere only it could be 
t^anoatted bj the Lord CfaanceUor, it 
bebig, acoerding to Sir Ed. Coke (4 
Inst. 88), " the highest point of hii ju- 
risdiction to cancel the King's letters 
patents under the great seal, and damn- 
ing the enrolment thereof by drawing 
strikes through it like a lettice. " (See 
the cases eollected in Hind, on Pat. 
415, et M^.)- The question was at 
length solemnly argued recently (1846) 
on enroTy in the Exchequer Chamber 
in the case of Byiiser ▼. The Queen 
(9 Q. B. 523), in which case, at the 
trial in the Queen's Bench, iSie above 
judgment was given, the errors as- 
signed being that tiiat Court had no 
aothority to pronounce such judgment, 
which belonged only to the office of the 
Lord High Chancellor. In that case 
the judgment of the Court below was 
affirmed. Lord Chief Justice Tindal, 
in delivering the judgment of the 
Court, Mying, "On the whole, we 
think the balance of the authorities is 
decidedly in support of the position 
contended for on the part of the 
Crown, vis., that the record is sent 
down to the Queen's Bench ; that the 
Queen's Bench has authority to award 
the jodgment, and afterwards to trans- 



mit either the record or the tenor 
thereof to the Court of Chancery, in 
order to lie fully carried into execu- 
tion." And that as to the objection 
that the letters patent and the enrol- 
ment thereof, directed by the judg- 
ment to be cancelled, still remained in 
the Court of Chancery, it was sufficient 
answer to that objection, ** that no- 
thing remains to be done in the Court 
of Chancery but a mere ministerial 
act by the officers of that Court;" 
and that there was " ncf difficulty in 
getting an exact transcript of the re- 
cord of the jodgment from the Court 
of Queen's Bench to the Court of 
Chancery hj cerHorari and mittimui," 
And now, since the passing of the 12 
& 13 Vict c. 109, ss. 35, 36, the 
Court where the issue is tried is to 
proceed to give judgment thereon^ and 
execute such judgment in like manner 
as eould or might have been done by 
the Court of Queen's Bench before the 
passing of this Act, which judgment is 
to be annexed to the record in the 
Petty Bag office by the New Orders in 
Chancery. — See text. 

(e) Hind, on Pkt. 424. 

(/) ^id. 
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any subsequoit pFooeedings on the patent, as it haa become tliecebj 
wholly void (^). 
R^^r^jf In the latter case, a part of the judgment (as has been seen) » 
piktentinto that *'those Letters Patent be restored into the Chancery toba 
cancelled." As the letters patent were originally deUvered onit 
of Chancery to the patentee, as his eridence of the grant fitm 
the Crown, after the entry of the judgment on the Chaneccy 
Becord, a day is giy^ci to the defendant to bring in the patent, of 
which notice is given to him (A). On the day appointed, the 
counsel instructed on behalf of the prosecutor, (if the defendant 
appear and produce the patent,) must move, ''that the said 
letters patent^ and the enrolment thereof, may be cancelled and 
vacated in pursuance of the judgment." If the defendant appear, 
but do not produce the patent, the prosecutor's counsel then, 
moves, " that the defendant stand committed to prison for hia con> 
tempt of the Court in not restoring the patent into Chancery, in 
pursuance of the judgment" (i). 

If the defendant has sued out a writ of error, he can show that 
as cause, by his counsel, why the judgment should not be carried 
into execution ; or, on a sufiEicient reason assigned, he may aak for 
further time to bring in the patent, and if the Court think it 
necessary, any reasonable length of time will be given. 

If the defendant can show by his counsel that he has not either 
the possession or control over his patent, the Court will not con- 
strue his neglect to bring it in, to be a contempt ; as he cannot be 
required to do that which is impossible (k) ; but he may be re- 
quired to undertake not to assign the patent, bring a writ of 
error, or do any act to defeat the judgment (A) ; and a further 
day may be given him to bring in the patent when he ahall be 
able to do so. 

If the defendant do not appear on the day given him, and in 
pursuance of the notice sent to him, the counsel for the prose- 
cutor must move for a rule or order nm, calling upon the de- 
fendant to show cause why an attachment should not be issued 
against him for contempt (/). 

If the patent belong to a corporation, a distringas is, it aeem% 



(ff) firo. Abr. Pat. pL 23; Scire coie, 2 Q. B. Rep. 619. 

Facias, pi. 138, 131. (i) Rex v. ?iewt<m. In which case 

(A) See the references to fonos, the patent was in the cnstody of the 

/»M^ Append. defendant's cestui que trust, who re. 

(0 Re^ V. Carey, 1 Vera. 131 ; 1 sided abroad. Hind, on Pat. 425. 

Eq. Ca. Abr. 129, S. C; Clarke's (/) Hind, on Pat. 425. 



on 



error. 
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tbe proper process to compel them to bring it in to be can- 
celled (ft). 

\Vhen the patent is brou&:ht in, it is necessary to obtain the b°^ «' 
order of the Lord Chancellor, that the enrolment be cancelled, the roii. 
and a vaeaiur entered on the roll upon which the patent is en- 
rolled. The enrolment is then cancelled under the direction of 
tbe Master of the Bolls, as the keeper of the records of the 
Court (o) ; and he signs his name in the margin of the roll oppo- 
site the enrolment of the patent which is to be cancelled, which is 
done "hj drawing strikes through it like a lettioe *^(p). A vaea- 
tur is then entered on the margin of the roll, as follows : — 

^ Cancelled this enrolment, by order of the Lord Chancellor, 
dated the day of , a.d. 18 ; in pursuance of 
tlie judgment, v. , in the Petty Bag. There- 
fore on the day of , a.d. 18 , the Letters 
Patent, and the enrolment thereof, are vacated." 

If the defendant obtain a writ of error, coram nobis in Cancel- ^^u of 
iaria, for errors in process or errors in fact, to reverse or vacate a 
judgment for the Crown, all proceedings for cancelling the patent 
and enrolment will be stayed until judgment shall have been given 
upon the writ of error (q). When the process issues out of Chan- 
eery and is made returnable in any one of the superior Courts, 
the writ of error must be made returnable in the same Court (r). 
For errors in law in the Court of Chancery, the writ of error 
must be returnable in Parliament («). 

The Queen being a party, it is necessary to obtain the flat of 
the Attorney-General, in order to obtain a writ of error : this is 
always granted, as of course. If the writ of error is to be re- 
turnable in Parliament, a warrant must also be procured from the 
Secretary of State for the Home Department, to authorize the 
issuing of the writ. The writ must be directed to and allowed by 
the Master of the Bolls (t). In other respects, the practice as to 
writs of error in this action, is the same as in other cases (u). 

(») 11 Co. 74 a. 17 An. 24 ; 29 Ass. 47. 

(o) By 12 & 13 Vict c 109, s. 40, («) Bro. Abr. Error, pi. 95—131 ; 

the Master of the Rolls may make Jarisdic. pi. 53 ; 37 Hen. VI. 13 & 

rales end orders for the transfer, care, 14 ; 11 Edw. IV. 9 a ; 1 Ro. Abr. 

and custody of the records, enrolmenU, 745, (I) 4 ; Rex ▼. Butler, 2 Vent. 

Aec. 344; 1 Lev. 220; Hind, on Pat 

(p) 4 Inst. 88. 428. 

Iq) 42 Ass. fol. 262, pi. 22 ; Bro. (0 Hind, on Pat 429. 

Abr. Error, pi. 131. (u) See Macqueen's Pr. Ho. Lords, 

(r) 18 Edw. in. fol. 25, pi. 17; 361,372. 

T 2 
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The general rule as to costB in the Courts of common law !■, 
that no costs are either paid or received where the Crown is tiw 
prosecutor (x) ; and this rule has been held to apply to a mtv 
facias to repeal a patent ; the statutes 8 & 9 Will. in. c. 11, s. 3, 
and 3 & 4 Will. lY. c. 42, s. 34, which give costs in actions of 
scire facias^ being held only to apply to civil suits, where there ia 
a plaintiff and defendant. 

By the 25th sect, of the 12 & 13 Vict. c. 109, it is enacted, 
** that every attorney or party practising on the common-law side 
of the Court of Chancery, shall be entitled to charge and be paid 
and allowed such costs, fees, and charges, for the transaction of 
business on the common-law side of the said Court, as is or are 
allowed to attorneys, or parties, for business of a similar nature in 
her Majesty's superior courts of common law." And by sect. 37, 
it is enacted, '' that in all cases, where any party shall be entitled 
to the costs of any such issues, or of any other proceedings or 
matters provided for by this Act in any of the said Courts, such 
costs shall be taxed and regulated by one of the Masters of the 
said Court respectively, who shall indorse his allocatur on the role or 
order, as the case may be, or upon the postea^ before the same shall 
be taken or returned into the Court of Chancery as aforesaid." 
^"^ Mrts ^^ prosecutor will, of course, have his own costs to pay, ac- 
cording to the scale allowed by the 25th & 37th sects, of the statute 
above set forth ; and as has been already stated (y), he is always 
required to give security by bond to the clerk of the Petty Bag, 
for the payment of the defendant's costs {e) ; if the defendant 
should obtain a verdict and judgment in the action. If it should 
be necessary to sue on the bond, application ought to be made to 
the Attorney-General to direct the bond to be put in suit ; and 
the Lord Chancellor, or Master of the Bolls, will thereupon grant 
leave to sue in the name of the clerk of the Petty Bag, for the 
recovery of the costs, on such terms and conditions as may seem 
proper (a) ; which are usually, that the defendant should indem- 



(x) Rex ▼. MiUt, 7 T. R. 367 ; 
Bot not in Equity ; Attorney^ General 
▼. The Mayor, 8fc. of London^ 18 L. J., 
N. S. Chan. 339. 

(y) See ante, p. 250. 

{z) No 17 of the New Orders in 
Chancery, 1849, ia as follows:— -"A 
bond of indemnity against costs to be 
incnrred in the prosecution of an action 
of ecrre faciae, may (if so desired by 
the Attorney-General) be taken in the 



name of the derk of the Petty Bag ; 
but the same la not to be depooted or 
filed in the office of the Petty Bag, no- 
lesa the intended obligors of the sums 
for which they are to give aecority, be 
named by the Attorney-General." 

(a) See New Orders in Chanceiy, 
1849, No. 18 ; which is as IbllowB :— 

No. 18. " A bond of indemnity filed 
or deposited in the Petty Bag offiee, 
may, at the request of the Attorney- 
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infj the derk against all costs and expenses of the intended pro- 
ceedings on the bond (b). 

The costs of motions and interlocutory proceedings are, how- 
eTep, oflen granted hj the Court (c) ; and the order of the Court 
of Chancery may be enforced as a rule of Court under 1 & 2 Y ict. 
c. 110, s. 18 (d). 

It may be stated as pertinent to the subject of the chapter, that Bevocation 
if the Queen has been led to make any grant illegally and unad- 
visedly, by the proviso which every patent contains, the grant may 
be revoked by the Queen, or by any six of her Privy Council, for 
the causes mentioned in the proviso, such as would render it void 
as contrary to law (e). 

It may also be st-ated, that a scire facias to repeal letters patent, ?"**f^{°f* 
does not abate by the demise of the Queen, in whose name it is by demise of 
brought (y*). The reason assigned is, because it is process (^). 

For references to forms of proceedings, see Append. 



General, be pat in Bnit under such 
circumBtanoesy and upon such terms 
and conditions as the Lord Chancellor 
or the Master of the Rolls may approve 
of." Seepoa^, Append. 

(b) Hind, on Pat. 430. 

(e) Rex T. NeckeUj Hind, on Pat 
430. Lord Langdale granted the costs 
of an application, to set aside an ir- 
regular plea. Rex y. Crawford^ ibid. 
Lord Lyndhurst granted the prosecutor 
his costs of opposing a motion to re- 



scind an order of the Master of the 
Rolls; and Rex v. Bewdley, 1 P. 
Wms. 224; in which the Court of 
Queen's Bench granted the defendants 
a new trial on payment of costs. 

(d ) See ante, p. 89. 

le) Hind, on Pat. 431. 

(/) Rex V. Eyre, 1 Stra. 43 ; 1 
Gude, 234. 

(ff) See Dyer, 165 a, note ; Cates- 
by* 9 ease, 6 Rep. 61 B. 
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CHAPTER III. 

SCIRE FACIAS TO HAVE EXECUTION OP A RECOGNIZANCE 

AT COMMON LAW. 



A jRecognizance at Common Law, 
what, p. 279. 

JBefore whom it may he achnow- 
ledged, p. 279. 

In what respect it differs from a 
Bond, p. 280. 

Must be enrolled, p. 280. 

Sow witfiessed, p. 281. 

Certified into Chancery on For^ 
feiture, p. 281. 

JRecognizances ordered to he enter- 
ed into hy the Court of Chan- 
cery, p. 281. 

Of Itecognizances htfore Justices 
of Peace, p. 283. 

Former Mode qf certifying Re- 
cognizances hrfore Justices of 
Peace, p. 283. 

Stat. 22 4^ 23 Car. IL c. 22, p. 
284. 

Stat. 24-3 Geo, IV. c, 46, p. 285. 

Present Practice as to Recogni- 
zances taken hrfore Justices of 
the Peace, p. 285. 

Recognizance hrfore Justices an 
Ohligation of Record as soon as 
it is taken, p. 287. 

Power of Justices to mitigate or 
discharge Recognizances, p. 287. 

Jurisdiction qf the Court of Ex- 
chequer over Recognizances for- 
feited at Sessions, taken away, 
p. 288. 

Yet still subject to the Control of 
the Court qf Exchequer when 
estreated there, p. 288. 

Mode of Estreat of Recognizances 
forfeited at Sessions, p. 288. 



Stat. 3 4* 4 WUl IV., c.W,ast9 
Recognizances hrfore Pen'lia- 
ment, the Superior Courts, and 
the Courts of Assise^ p. 289. 

These Recognizances^ when for- 
feited, severally estreated iaUe 
the Eaehequer, p. 289. 

New Rules qf Practice as to es- 
treating Recognizances in the 
Queen* s Bench, p. 290. 

Scire Facias to have Execution of, 
or to avoid Estreated Recogni- 
zances, p. 291. 

Not necessary for the Queen, when, 
p. 291. 

When necessary for the Queen, p. 
291. 

lU Form, p. 292. 

Scire Facias ybr a Subject, p. 293. 

Necessary, when, p. 292. 

To have Execution of a Recogni- 
zance after a Year has elapsed, 
p. 292. 

Scire Facias on Death rf Conusee, 
p. 294. 

Scire Facias to have Execution of, 
or to avoid a Recognizance, with 
a Condition not on the Faeecf 
it hrohen, p. 295. 

Rule as to estreating Recogni- 
zance with a Condition, p. 295. 

Practice as to issuing Scire Facias 
07i a Forfeited Recognizance in 
Queen's Bench, p. 298. 

Costs, p. 301. 

When Defect rf Justice remedied 
hy Audita Querela, p. 301 . 

Recognizances hy Statute, p. 302. 
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BBCOGmzANCB is either at common law or by statute. A re- -^ reeognu 
<50^mzance at common law is an obligation of record, which a oomm<m 
enters into voluntarily (a), before some Court of Becord or 
agifitrate duly authorized (6), with condition to do some par- 
-fcicxilar act ; as to appear at the assizes, to keep the peace ; to pay 
^ debt (c) ; to pay the costs of an appeal from the decision of ma- ^JJ^^t 
^strates sitting in petty sessions (d) ; on removing an indictment ^*y j^ 
"by certiorari from a Court of Oyer and Terminer (e) ; or the i«dg«<i. 
like (/). It may be acknowledged before any one of the judges, 
or before the Lord Chancellor (jji), in term or out of term in any 



(a) Anonynum8t H Mod. 53 ; per 
Holt, C. J. " At common law, without 
the help of any atatate, any judge 
either of thia Court or C. P. may take 
a recognizance for any anm on condi- 
tion ; for if a man ?nll vohmtarify 
enter into it, a judge has power to 
take it.'' And in Fanshaw y. Mor- 
rison, 2 Ld. Raym. 1141, the same 
learned judge said that if there were 
no atatute giving power to take recog- 
nizances, a recognizance acknowledged 
in the C. P. would be good. " For any 
judge of this Court (K. B.), or of the 
C. P. might take a recognizance by the 
common law. And if a man would 
enter into such a recognizance voluiu 
tarihf and there were no coercion used 
it would be a good recognizance." 
There are some cases, however, in which 
recognizances are entered into in which 
the act of the coguizor can scarcely be 
said to be voluntary, as to appear and 
give evidence or take his trial at the 
aasizes— or remain in custody ; to be of 
good behaviour for a given time — or 
continue in prison. 

{b) Bro. Abr. tit. Reoog. 24 ; Bac. 
Abr. tit Exec B. 

(c) '< A recognizance is a bond of 
record testifying the recognizor to owe 
a certain sum of money to some other ; 
and the acknowledging of the same is 
to remain of record ; and none can 



take it, but only a judge or officer of 
record." Chitty's Bum's Justice, 29th 
ed. 689 ; Dalt. c. 186. 

{d) By 1 & 2 Will. lY. c. 32 (the 
Game Act), a person appealing to the 
quarter sessions from a game couvic- 
tion, must remain in custody until the 
sessions, or within three days after his 
conviction, enter into a recognisance 
with a sufficient surety before a justice 
of the peace to appear personally at 
the sessions to try the appeal, and 
pay 9%tch costs as shall be by the Court 
awarded." 

(«) A recognizance on removing an 
indictment by certiorari from a Court 
of Oyer and Terminer, is a recogni- 
zance at common law, and not within 
the Stat. 5 & 6 Will. & M. c. 11 ; 1 
Gude, 227 ; Bex v. Fonseca, 1 Burr. 
10 ; and see Reg, v. EweTf 2 Salk. 563. 

(/) 2 Tidd's Prac. 8th ed. 1131; 2 
Bla. Com. 341. 

{g) The Chancellor or Keeper may 
take recognizances and award execution 
or hold plea of seire/acias, and audita 
querela in the Chancery to avoid exe- 
cution, &c., as the case requires, on all 
recognizances taken in that Court, 
(Bac. Abr. tit. Exec. B). Another 
source of equitable jarisdiction to the 
Chancellor of considerable importance, 
though little noticed, arose from the 
practice of enrolling in Chancery cove- 
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part of England (t) ; and may also be leeoided aa well oat of as 
in term (k). So bj ike enBtom c^ London, the major aad aUo*- 
men or tbe mayor singly may take recogniaanoes ; and joaticeB of 
the peace by eommiasion have the same authority (/). And. tha 
Qaeen by special commission may appoint any peraosi to take la- 
cognizances from one man to another; and such recogmxanaea 
duly certified ^ith the commission into Chancery are binding (at). 
'° ^uu£. I^ ^ ^ >n<^^ respects like another bond ; the difference being 
imtnm a chiefly this, that the bond is the creation of a fresh debt or obli- 
gation tie novo : the recognizance is an acknowledgment of a 
Must b« en. former debt upon rec<»rd (a). If it be not enrolled, howerer, it 
shall be taken or paid only as on obligation or specialfy (o) ; aa it 
is not a record tmtil it is enrolled (p). But although enrolment 
is necessaiy to the validity of a recogniaance, yet it bound the 
lands at the common law from the time of the caption {q\ lor it 
is the acknowledgment which gives a reoognizanee its foree aa a 
record, and the enrolment is for safe custody, and the notifying 
of it to others (r) : since the Statute of Frauds («), the day of the 
month and year of the enrolment of recognizances must be set 
down in the margin of the roll where the recognizance is enrolled, 
and it will only bind the conusor's lands in the hands of a bomd 
fide purchaser from tbe time of such enrolment (^). 

nants and agreements, releases of right, (m) Fitz. Nat« Brev. 267 ; Alpb. Re- 

and declarations of uses, and of secar- gnter, 149 ; Bac. Abr. tit. Exec B ; 

Com. Dig. tit. Obtigationy K. 
(n) 2 Bla. Com. 34). 
(o) Com. Dig. tit. Obligation, K ; 2 
Vern. 234 ; Boitomly ▼. Lord Fairfax^ 
1 P. Wms. 334. 
( p) Gfynn,Bart,t€mdotherM ▼. TTkorpe, 

1 B. & lid. 153 ; 2 Wms. Saond. 6di 
ed. 67 ^ ; Bac. Abr. tit. Exec. B ; F. 
N. B. 267. The enrolment mnsttheie. 
fore be averred in pleading, Or tbe 
opposite party is not bound to ti«at it 
as a recogoizance. 

(q) Sheppard's Touchstone, c. 20, 
p. 359. 

(r) HaU V. Winchfield, Hob. 195, 
196; Berry y. Bower, 1 Vent. 360; 
Dyer, 306 d ; 1 Rol. Abr. 892, pi. 11 ; 

2 Rol. Abr. 393. 
(«) 29 Car. 2, c. 3, s. 18. 
(0 2 Wms. Sauud. 6tb ed. 9 a, n. (5). 



ing the performance of these deeds by 
a recognizance acknowledged before 
the Chancellor, and entered upon the 
close rolls. On application for writs 
of execution by reason of the alleged 
forfeiture of the recognizance, the 
Chancellor was of coarse bound to hear 
both parties, and to make such decree 
between them as justice required, 
(Lord Campbeirs Lives of Lord Chan- 
cellors, vol. i. p. 9). 

(0 1 6ude, 229. 

{k) 2 Wms. Saund. 6th ed. 9 a, n. 
(5) ; Ibid. 710 ; 2 Tidd's Prac. 8th ed. 
1131 ; Bro. Abr. tit. Reoog. 20 ; Vaogh. 
Rep. 102, 103 ; Com. Dig. tit. Obliga- 
tion, K. 

(i) Magdalen Chamberlain v. Thorpe^ 
Cro. £Uz. 187 ; 2 Tidd's Prac. 8th ed. 
1131; Bac. Abr. tit. Exec. B; 2 
Inst. 395. 
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On being enrolled the recogmsance is witnessed only bj the How wit- 
Teoord of the Court in which it is enrolled, and not by the 
oonnsor's seal ; it is not therefore strictly a deed, and its effects 
ore greater than a common obligation, being allowed a priority in 
point of payment, and as ahready stated, binding the conusor's 
lands from the time of the enrolment (u). 

Upon forfeiture of such a recogniumce at common law, it must P?^nw^ 
be certified into Chancery, and upon such a recognizance returned ^ o^ ^<^- 
execution shall be sued in Chancery, as upon another recognizance 
there (x) 

Beceivers appointed by the Court of Chancery to receive the 
xents, issues and profits of lands, or other thing in question in 
the Court of Chancery pending the suit, where it does not seem 
reasonable to the Court that either of the parties to the suit 
should do it, are bound to account for such receipt when the 
Court shalL require them, and to secure their doing so they are 
commonly ordered to enter into a recognizance with sureties (y). 

The recognizance is entered into before the Master of theReoogni- 
Soils, and a Master {g) of the Court of Chancery, and is then dered to be 
carried by the Master's clerk to the Enrolment office in Chancery by the Court 
and enrolled there (a). cery?^' 

If the receiver do not pay the balances in his hands on an 
order being obtained on motion or petition, his recognizance may 
be put in suit (5), on taking the order to the Petty Bag office in 
Chancery. 

The form of the recognizance entered into by receivers and 
their sureties is that they acknowledge themselves to be indebted 
to the cognizees (usually the Master of the BoUs, and the Senior 
Master of the Court) in the sums therein mentioned to be paid 
on certain days therein named ; in default they agreeing that the 
sums therein mentioned shall be recovered of their heirs, &c., of 
all and singular their lands, goods and chattels, subject to a con- 
dition that the recognizance shall be void, if the receiver duly 
account for the rents and profits of the estate of which he is 
appointed receiver. 

These recognizances being enrolled are perfected and become 

(tt) 2 BU. Com. 341. hiasaretiea enter in a reoognisance now 

{x) F. N. B. 267 a ; Ck>m. Dig. tit. witli two Masters in Lunacy, which re- 

Obligationf K. cognizance is enrolled in the Enrolment 

(y) 3 Dan. Chan. Prac. 400; Prac. office in Chancery, Re Bull, 2 Coop. 

Reg. 355, 356 ; 2 Harr. ed. Newl. 499. Chan. Ca. 63, n. [b). 

(z) 1 Smith's Ch. Prac. 646. A re- (a) 3 Dan. Chan. Prac 433. 

ceiver of the estate of a lunatic, and (6) 3 Dan. Ch. Prac. 452, 453. 
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then acknowledgmentB of debts upon reoord, 9md ara thoa like 
unto judgments at law, and have been sometimes so called (e). 

On default of payment of the balances in his hands bj a fe> 
ceiver, on an order to put the recognizance in suit^ ike ooone of 
proceeding against the cognizors is bj «etre/acuw, requiring tibem 
to show if thej have auTthing to say why the cognizees should not 
have execution issued against them (the oognizors) under the 
powers giren by the Statute of Westminster the Second (d). 

The record of the recognizance being in Middlesex, the fresh 
scire /aciM is directed to the sheriff of that county, although the 
cognizors live in other counties, and upon a nijlt/ returned an. alias 
scire /ados issues into the county, or counties, where the cogni- 
zors, their heirs, executors, or administrators live, or where the 
land of a deceased cognizor lies. 

If the sheriff of Middlesex should return a nikil as to one of 
the cognizors, a mortuua as to another, aad a eeire fed as to 
the third, proceedings must be then taken against them separately, 
by issuing an alias against the cognizor returned nihil ; another 
against the heir and terretenants of the deceased cognizor ; and 
as to the cognizor who has been warned and a scire feci re- 
turned, a rule must be left with the six clerks to the effect : 

— 1 Unless the defendant answer on the morrow of the Holy 
_J. / Trinity next to come, let judgment be entered. 

If the party against whom this rule be given do not appear 
and plead by the time the rule is out, judgment may be signed 
and execution may be issued. 

If the cognizors, their heirs, executors or administrators appear 
and plead, then issue is joined according to the rules of the Petty 
Bag office, and the record having been made up and sealed, is 
transmitted into one of the superior Courts {e) to be tried ; judg- 
ment is then entered upon it as upon a record of those Courts. 

Eecognizances entered into by order of the Court for any other 
purpose than that of receiving the rents and profits of estates, 
are proceeded upon in the same manner. 

Eecognizances between party and party for the payment of 

(c) Dan. Cha. Pr. 453 ; 3 Bulst. 62. the Court will not aUow it to be aoed 

(d) 13 £dw. I. c. 45 ; see antet p. 4, otherwise than hj, scire facias in that 
and post, 293. An action at law will lie Court ; Grant v. Stonet 1 Vem. 313. 
on a recognizance ; but if the recogni. («) See stat. 12 & 13 Vict, c 109, 
zance has been entered intoin pursuance ss. 32, 33. 

of an order of the Court of Chancery, 
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sums of money are sometiines, but not often at this day, acknow- 
ledged and enrolled in the Court of Chanoery, and if put in suit, 
are to be prosecuted by scire facias in the same manner, with this 
exception, that as they are not entered into by order of the 
Court, there needs not any order for putting them in suit (/). 

It has been already stated that justices of the peace by com- ^i^'^^'^e. 
mission hare authority at common law to take recognizances (jg) > foreJustiora 
but in the ordinary cases in which recognizances are now entered Peace. 
into before them, they are enabled to take them by the express 
TTords of certain statutes (A) ; and in some cases, as in recogni- 
sances to keep the peace, and be of good behaviour, or that persons 
accused will appear and take their trial for an offence and the like, 
^* it is rather in congruity and reasonable intendment of law, 
than by any express authority given to them either by their com- 
mission or by the statute law," that they possess this power (t). 

'' But a justice of the peace, acting as such, can take no recog- 
nisance, but only of such matters as concern his office ; and if he 
doth it seemeth to be void *' (^). 

And every obligation and recognizance taken by justices of the 
peace by virtue of their office, must be made to the Queen, on pain 
oi imprisonment of any person that shall take it otherwise (/). 

Formerly, by statute 3 Hen. YII. c. 1, the justices certified the Former 
recognizances entered into by persons before them for keeping certifyiDg 
the peace to the next sessions, that the party might be called, reoogni- 
and if he made default, the default was recorded, and the recogni- foreJustioex 



(/) 3 Dan. Chan. Prac. 455. 

( g) Magdalen ▼. Thorpe, Cro. Elis. 

187. 

(A) At common law the conusee of a 
recognizance was entitled only to two 
writs of execution which he was bound 
to sue oat within a year after the re- 
cognizance ; one a writ of levari facias^ 
by which the sheriff might levy the 
com and other present profit of the 
land and the rents, payable by the 
tenants, and the beasts, levant and 
couchant ; and the other a writ otji.fa, 
by which the sheriff was to seize the 
goods and chattels in execution, after- 
wards by the stat. West. 2, 13£dw. I. 
c. 18, the land itself was subjected to 
execution by writ of elegit, 2 Wms. 
Saund. 6th. ed. 68, n, 1. 



(0 5 Chitty's Bum's Jns. 29tfa ed. 
689; Crom. 125; Dalt. c. 168; 2 
Hawk. c. 15, 88. 54, 62, 65. " Where- 
soever any statute giveth them power 
to take a bond of any man, or to bind 
over any man to appear at the assizes 
or sessions, or to take sureties for any 
matter or cause, they may take a re- 
cognizance ; yea, wheresoever they have 
authority given them to cause a man 
to do a thing, there it seemeth they 
have in congruity, power given them 
to bind the party by recognizance to do 
it ; and if the party shall refuse to be 
bound the justice may send him to 
gaol." 

{k) Dalt. c. 198 ; 5 Cbitty*s Bum's 
Jus. 29th ed. 690. 

(0 Dalt. c. 198. 
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eftiM zance with the record of the default was sent and certified into 
the Chancery, Queen's Bench, or Exchequer (m). The practice 
was, however, under old statutes to estreat recognizances forfeited 
before justices into the Exchequer, and process for enforcing the 
payment of the forfeiture was issued out of that Court (»). But 
irregularities arising in the estreat and return of these recogni- 
zances, the statute of 22 & 23 Ciur. IL c. 22, was passed for 
the remedy thereof and having been made perpetual by the 
4 & 5 Will. & Mary, c. 24, was in force respecting recop^ni- 
zances entered into before justices of the peace or the judges 
of assize until the statutes passed in the 3rd and 4th years of the 
reign of Geo. lY., and 3 & 4 Will. lY. c 99. The statute of 
a3c;?u.c. 22 & 23 Car. II. c. 22, was intituled '' An Act for the better and 
^' more certain Eecovery of Fines and Forfeitures due to his Majesty." 

In the preamble, after reciting that by old statutes it was pro- 
vided that the estreats of fines should be certified and delivered 
into the Exchequer yearly, and that from thence the estreats 
of the summons should go forth through aU shires for the levying 
thereof, since which many abuses and mischiefs were practised, not 
only by the not timely certifying and estreating the said fines, <&e^ 
but also by the sinister practice amongst officers in sparing, dis- 
charging, and not certifying at all, or if they do certify, yet by 
miscertifying and estreating the said fines, &c. into the said Court 
of Exchequer : the second section enacts, that from thenceforth 
'* all fines, post fines, issues, amerciaments, forfeited recognizances, 
sum and sums of money paid, or to be paid, in lieu or satisfisustion 
of them or any of them, and all other forfeitures whatsoever which 
akeady are, or hereafter shall be set, imposed, lost or forfeited, in 
his Majesty's Courts of King's Bench, Common Bench, or Ex- 
chequer, shall be certified and estreated in and into the said Court 
of Exchequer twice in every year, yearly (that is to say) all fines, 
post fines, issues, amerciaments, forfeited recognizances^ sum and 
sums of money paid, or to be paid, in lieu or satisfisKstion of them, 
or any of them, and all other forfeitures whatsoever arising in any 
of the said Courts from the beginning of Hilary Term in every 
year to the beginning of every Trinity Term in every year, shall 
be, and are hereby ordained to be, certified and estrei^^ in and 
into the said Court of Exchequer, the last day of every Trinity 
Term in every year. And all fines, post fines, issues, amercii^ 
ments, forfeited recognizancea, sum and sums of money paid, and 
to be paid, in lieu or satisfaction of them or any of them, 

(m) 5 Chitty's Burn's Jus. 29th ed. 691. (n) Ibid. 692. 
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and all other forfeitures whatsoeyer arieing in any of the said 
Courts, from the beginning of every Trinity Term in every year to 
'fcbe beginning of Hilary Term in every year, shall be in like man- 
ner certified and estreated in and into the said Court of Ex- 
chequer, the said last day of every Hilary Term in every year." 

Upon the return of these estreats, they were delivered into the 
liands of the Lord Treasurer's fiemembranoer, who delivered 
tbem over to the clerk of the estreats, whose duty it then was to 
issue the summons of the Green Wax (o), which is a levari to the 
sherifls of the respective counties, on the seal day after the return 
of the estreat into the Court of Exchequer. This was returned 
on the following Easter Term, and then the same officer issued a 
second summons to the sheriffs on the seal day after the following 
Trinity Term. In the Michaelmas or Hilary Term following, upon 
the return of the second process, the sheriffs were apposed before 
the foreign apposer, and those fines, &c. which were returned nihil 
Ti'ere handed over through the clerk of the mhiU to the Pipe office, 
and entered upon the great roll, and became debts upon record ; 
and schedules from the great roll were sent out from thence to 
the office of the Lord Treasurer's Bemembrancer, who, by his 
officers, ordered the process of extent to issue (j?). Irregularities 
and hardships occasionally arising (9), the practice under this 
statute as to justices of the peace was altered by the 2 & 3 
Geo. IV. c. 46 ; and by the 3 & 4 Will. IV. c. 99, as to recog- 
nizances taken by either House of ParliAment, or by the judges of 
assize. 

By section 2 of 3 Geo. IV. c. 46, all recognizances forfeited be- 2 fc 3 Geo. 
fore any justice or justices of the peace in England are to be cer- Preaent ' 
tified by him or them to the clerk of the peace of the county, or torooogni- 



sanoefl 



town clerk of the city, borough, or place, in writing, containing taken be- 



(«) Tbk is ft writ so called from tiie 
ofAovEt of the wai, with which it is 
sealed. It is said in a Dote to C. B. 
Gilbert's Treat, on Ezcb. p. 74, that 
the summons of the green wax is the 
same with the summons of the pipe, 
and the form of the latter is given at 
p. 114 of the same work, from which 
it appears to be a writ directed to each 
sheriff commanding him to be before the 
treasurer, and barons of the Exchequer 
at Westminster on the morrow of the 
Hta» (or octave) of Easter next follow- 
ing, and to have then there whatever he 



owes the King, &c. To this writ is 
annexed a transcript of all the items of 
the casual revenue with which the par- 
ticular sheriff is chargeable. It is laid 
down in the same treatise (p. 115)» that 
the summons of the pipe is in the nature 
of a fi. fa. and (p. 131), that the 
sheriff \m to levy the charges attached 
to the summons of the green wax. 

{p) See Rex v. ShackeU and othert, 
M'Claland & Younge, 523, as to the 
old practice. 

(q) Bid, 514. 
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^^i^ioes the names, resideiices, and calling of the parties, with the amoimt 
of the sum forfeited, and the cause of the forfeiture, signed by 
such justice or justices, ^' on or before the ensuing general or 
quarter sessions of such countj, city, borough, or place reaper 
tirely ; and such clerk of the peace, or town derk, shall copy on a 
roU " such forfeited recognizances, and shall within such time as 
shall be fixed and determined bj such Court, not exceeding 
twenty-one days after the adjournment of such Court, oend a 
copy of such roll, with a writ of dutringas and capias, or Jien 
facias and capias, to the sheriff of such county, or the jthflriff^ 
bailiff, or officer of such city, borough, or place, haying ezeeation 
of process therein respectively, which shall be the authority to 
such sheriff of such county, or sheriff, bailiff, &c, for proceeding 
to the immediate levying and recovering of such forfeited recog* 
nizances (r). By section 4 of 4 Geo. lY. c. 37, the sheriff^ bailifi^ 
or other officer, is immediately after the expiration of his year of 
office to make out an account, in writing, of the names and resi- 
dences of all persons incurring forfeited recognizances which he 
has been authorized or required to levy ; and if any forfeited 
recognizance has not been paid, he shall state the causes of ite 
nonpayment. And such sheriff, bailiff, &c. is to transmit tfaa 
account within thirty days after the expiration of the year fiir 
which it is made up, to the Lords Commissioners of her Majesty's 
Treasury, in order that it may be duly executed, checked, and in- 
spected; and when so executed and approved, such account is 
transmitted to the proper officer of the Court of Exchequ^ 
authorized to pass it. And by section 5, every clerk of the 
peace, and town clerk, or other proper officer, is required, within 
twenty-one days from the opening of the Court of General 
or Quarter Sessions, to send to the Lords Commissioners of her 
Majesty's Treasury, a copy or extract of the roll delivered by the 
sheriff, bailiff, or other officer, at the opening of such Court of 
Quarter Sessions, with the causes of discharge, if any person has 
been relieved on appeal from such forfeited recognizance, <&c. («)• 



(r) And see 4 Geo. IV. c. 37, s. 1, 
as to justices inserting in the roll of 
future quarter sessions, all past forfeited 
recognizances not levied. And ib. g. 3, 
as to the mode of levying forfeited recog- 
nizances, where the party resides out of 
the jurisdiction of the sheriif; and see 
7 Geo. IV. c. 64, s. 31, as to cases 
in which recognizances in certain cases 
are not to be estreated without the 



order of the judge, or presiding jus- 
tioe. 

(«) Seealso sec 14 of 3 &4Geo.IV. 
c. 46, by which all clerks of the peaoe^ 
are on or before the second Monday 
after the morrow of All Souls, yearly in 
every year to make and deliver into the 
Court of Exchequer, a true and per- 
fect duplicate or certificate of all for- 
feited recognizances, &c., for the pur- 
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If a proBecutor or witness should refuse to enter into a 
recognizance to prosecute or give evidence, the magistrate has 
power to commit him, this being virtaally indnded in his com- 
misaion, and by necessary consequence under the statute 7 Qeo* 
XY. c. 64, sects. 2 & 8. This doctrine was confirmed in a case 
-vrbere a married woman refused to enter into a recognizance 
for her appearance at sessions, to give evidence against a felon, 
and the magistrate committed her, and the Court afterwards held 
tbat the commitment was legal (t). 

The recognizance entered into before justices of the peace is an Recogni- 
obligation of record as soon as it is taken and acknowledged, jnsticea an 
although not made up by the justice, and only entered in his ^"T "^^ 
book(ti). But after it is drawn up on parchment, it must be sub* tSei^^^^ ' 
scribed by the justice before whom it is taken (x). 

The provisions of these statutes, however, do not take away the 
power of a justice to take recognizances at common law by commis^ 
flion, which, if estreated, must, it seems, be certified into Chan- 
cery (y). 

If a recognizance be estreated at the Quarter Sessions, and a power of 
writ issue to the sheriff to levy, under the statute 3 Oteo, lY. c. ^tig^ or 
46, and the sheriff levy the amount, the Court of Quarter Sessions ^gn?^ 
has the power under the 6th section of that Act to mitigate the '*°^*- 
amount, although the money has been actually levied, and the 
sheriff must pay back the difference to the party (z). 

The Court of Exchequer has no jurisdiction over estreats not 



pose of being levied to the intent that 
the sheriffs on their apposals in the 
said Court of Exchequer, may be 
charged in their accovnts for the moneys 
levied, and that all parties entitled to 
any such recognixance8,&c., or any por- 
tion thereof, may be at liberty to claim 
the same before the foreign apposer 
of the Court of Exchequer, according 
to the ancient course and practice of 
the said Court. (See 3 Chitty's Bum's 
Jus. 29th ed. 35, tit Fines, Forfei- 
tures.) 

The 7 Geo. IV. c. 64, ss. 2 and 3, 
requires magistrates, instead of certify- 
ing to the sessions recognizances of bail, 
or to prosecute, or give evidence, to 
deliver them to the proper officers of 
the Court, before or at the opening of 



the Court. 

(0 Bennett ▼. ffattan, 3 M. & Sel. 
1 ; 1 Hale, 586 ; 2 Hale, 121—282 ; 
2 Hawk. c. 8, a. 58 ; Croppers, Horton^ 
4 D. & R. M. C. 42, 5. C. ; 8 D. & R. 
166; 2 Chitty's Burn's Just. 29th ed. 
473. 

(u) Dalt. c. 168. 

(j:*) Stat. 7 Geo. IV. c. 64, ss. 2 & 3. 

ly) See antet p. 283. 

(jr) Haynet v.Hayton, Egq, 2 Car. & 
Payne, 624 ; 5. C. 7 B. & C. 293 ; 
The Queen ▼. The Justices of the W. R. 
7 Ad. & El. 592; and see further 7 
Geo. IV. c. 64, s. 31, as to power of 
recorder and justices of quarter ses- 
sions to mitigate or discharge recog- 
nisances, estreated as shall seem to 
them to be just 
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returned into it since the 3 Greo. lY. c. 46, s. 6 ; ihe Quarter 

Sessiona, only, lutve jurisdiction at tbeir discretion to order tbe 

discharge of forfeited recognizances (a). 

JBi^d^^jfln ^or has the Court of Exchequer any jurisdiction over recogni- 

of Exche- zances forfeited at Quarter Sessions, whereof the yearly dnplicate 

reoogni- or certificate required by the 14th section of 3 G^o. lY. c. 46, has 

felted at ' been delivered into the Court. Therefore, where a recognizance 

uken awaj for appearing and preferring an indictment at a Court of Quarter 

Geo. Iy. 0. Sessions had been forfeited and certified into the Exchequer, and 

^' the forfeiture had been levied by the sheriff of the couniy, pursuant 

to 3 G^ IY. c. 46, the Court held that they were not authorized 

to order the discharge of the recognizance, although the justice of 

the peace, before whom the recognizance had been taken, did not 

comply with the 4th section of the statute, by giving the party 

bound a written or printed notice of the time and place at which the 

sessions were to be holden ; and the party had applied for relief at 

the ensuing Quarter Sessions, which was refused. But the Court 

of Exchequer still has jurisdiction over recognizances forfeited at 

the assizes (6). 

But the jurisdiction of the Court of Exchequer is not ousted by 
the 3 Geo. IY. c. 46, and 4 G^o. IY. c. 37, where a forfeited recog- 
nizance has been actually estreated into the Exchequer from ''a 
Court of Quarter Sessions" (c). 
Yet ttfli From the time that fines, recognizances, &c. are once estreated 

Se control into the Exchequer they become subject to the orders, not of the 
Exoheqver Original authority by which they were at first imposed, but to the 
Seated'' control of the Court of Exchequer, as being thenceforth part of 
there. ^^^ casual or foreign revenue, commonly known by the denomi- 
nation of profits of the Green Wax (d). 
Mode of ei- "It is now (since the passing of the 3 Geo. IY. c. 46) the 
oogniunoes duty of the sessions not to estreat the forfeited reco&:nizance into 
the Court of Exchequer as formerly, but to issue process thereon 
immediately themselves, in order that the amount may be forth- 
with levied ; and the clerks of the peace have no longer any 
authority to send the estreat into the Court of Exchequer." 

There can be no doubt, however, that whenever a recognizance 
becomes once estreated into the Exchequer, that Court has juris- 
diction over it. The great source of their authority is a writ of 
Privy Seal, which is issued at the commencement of every reign, 

(a) Rex V. 7%ofN|wofi, 3 Tyr. 53. (e) Ea? parte PeUow, WCUL 111. 

(b) Res ▼. Hawkiru, M'Clel. & Y. (d) In re Noncieh, 11 Price, 767 s 
27. Price's Treat, on the Bzch. book i. 
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l>y virtue of which the Court is fully empowered in their discre- 
tion, according to the equitable circumstances of each particular 
case, generallj to compound, mitigate, or discharge estreated 
^recognizances (e). 

With regard to recognizances required to be entered into 
lyj either House of Parliament, by the superior Courts of Common 
XoLWy or by the Courts of Assize, and the mode of certifying their 
estreat — 

The 3 & 4 Will. IV. c. 99, repeals the 22 & 23 Car. II. c. 22, J^. J.Y9"' 
^which regulated the practice as to estreated recognizances for-"^»*»-' 
merly, and enacts, by section 28, that an account of the recomi- !>e«)re pw- 
nances, &c. imposed and ordered to be estreated by the Lords anperior 
Spiritual and Temporal in Parliament assembled, shall, within the courts 
fourteen days next after every session of Parliament, be made out ^' 
by the Clerk of the Parliament, and sent to the Lord High Trea- oo^an. 
surer, or to the Commissioners of her Majesty's Treasury, and be forfeaedT 
certified and estreated into her Majesty's Court of Exchequer (/). treaSd^Tnto 

By section 26, the Clerk of the House of Commons must, Sequer. 
within fourteen days next after every session of Parliament, make 
out an account of all recognizances certified by the Speaker, to be 
estreated by him into the Exchequer. 

By section 26, the Queen's Coroner, and Attorney of her 
Majesty's Court of Queen's Bench, and the Prothonotaries of her 
Majesty's Court of Common Pleas, and her Majesty's Eemem- 
brancer of the Court of Exchequer, and also the Masters and Pro- 
thonotaries of the oflfice of Pleas in the same Courts respectively, 
shall, on the first day of every Term, make out an account of all 
recognizances, fines, &c. imposed and forfeited in the said Courts 
respectively, and not before estreated, and transmit the same to 
the Commissioners of her Majesty's Treasury ; and by section 27, 
the said coroner, &e. must certify and estreat all forfeited recog- 
nizances not received in and into the Court of Exchequer. 



(e) In re Pellow, 13 Price, 302. 
" By the repeal of 22 & 23 Car. II. c. 
22, and the snbstttntion of the mode of 
recoreriDi^ suits forfeited on recogni- 
xanoes under the 3 Geo. IV. c. 46, the 
Court of ^chequer no longer retains 
any jurisdiction over two sorts of for- 
feited recognizances, namely those be- 
fore justices oot of sessions, and those 
at the quarter sessions ; Reg. v. Justices 
of the W.R.,1 Ad. & £1. 590. 



See also Haynes v. HaytoUt 7 B. & C. 
293 ; S. C. 2 C. & P. 621 , as to power 
of justices to discharge a forfeited re- 
cognizance under the 6th sect, of 3 & 4 
Geo. IV. c. 46. 

(/) The Chief Justice of England, 
or any judge, may bind a peer to ap- 
pear the first day of the next sitting of 
Parliament to answer as accessary to a 
murder, 1 Gude's King's Bench Prac. 
Crown side, 228. 

U 
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Mew rales 
of pnctioe 



And hj section 29, an account in writing of all 
&c,, impcMEied or forfeited, to or for the use of her Majeetj, hj 
before any judge or judges of assiEes, clerk of the market^ or 
missioners of sewers, throughout the kingdom of England, shdi 
within fourteen days next after such recognisances, Ao., are for- 
feited, be made out by the clerk of assize, derk of the nuukei, 
oommissioners of sewers, and coroners, or other penKm, or 
sons, to whom it appertains, to make estreat thereof wiA 
nearest residence of the parties liable to make payment tiiereof ; 
and shall make out two copies, one to be sent to the coiiqii» 
sioners of her Majesty's treasury, and the other to the oamin» 
sioners for auditing the public accounts. And such reoognisam 
Ac., shall, within the time last aforesaid, be duly certified 
estreated by such officers and persons respectively in and into tha 
Court of Exchequer (^). 

By section 81, her Majesty's Bemembraucer of the Oonrt of 
Exchequer is to make out an account in writing of all forfeited 
recognizances, &c, ; and by section 32, he is to issue process fcr 
duly levying the same (A). 

The ancient power and jurisdiction of the Court of Exchequer 
is not interfered with by this Act (t) ; and this Court has stin the 
power (on application for its favour) under a writ of privy sedi^ 
issued at the commencement of every reign, to compound or dia* 
charge any recognizances, &c. (j). This Court also, at conuncn 
law, had the power to discharge or to allow a party to compound 
in respect of an estreated recognizance, according to the equity 
and circumstances of the case (k). 

By the rules, orders, and regulations made by the Lord Chief 
Justice and Judges of the Court of Queen's Bench, relating to 
the practice and general business transacted on the Crown side of 
that Court, pursuant to the provisions of the 6th Vict. c. 20, s. 
16, it is ordered, 

By rule 24, ^'That, every recognizance acknowledged on the 



(ff) Ai to the mode of estreating or 
discharging reoognisanoesintheQoeen's 
Bench for non-appearance or any other 
canse, and the practice thereon m ejp- 
temo, vide 1 Onde, 229; and see 
post. There is no stamp duty required 
to a recognizance, and it is engrossed 
on parchment and returned to the 
Court where the party is bound to ap- 
pear. The magistrate or judge signs 



the recognizance as taken before fain ; 
but it is not necessny for the partiflf 
themselves to sign it, 1 Gude, 227- 

(A) And see sects. 45 and 46. 

(i) See sect. 38. 

(J) 2 Mann. Ezch. Prat. App. 253 ; 
33 Hen. VIII. c 39 ; Jiejr t. HaufUm, 
M*Clel. & Y. 27. 

(it) R. ▼. 7bm^, 10 Mod. 278 ; lU 
PeUew, M'Clel. 101. 
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remoTal of an indictment, order, or other proceeding, or to prose- JJ^JJ^^jJ^ 
cate any information granted by the Court, or for the appearing ^- o^^ 
or answering of any party in the said Court, or for good behaviour, {° ^^®, 
ahaU, after the acknowledgment thereof, be transmitted to the Bench. 
Orown office, and filed there. 

Sule 25. — "No recognizance shall henceforth be forfeited, 
estreated, or put upon the estreat roU, unless a rule or notice 
shall haye been previously served upon the parties by whom such 
recognizance shall have been given, calling upon them to perform 
the conditions thereof; and no default shall be considered to be 
made in performing the conditions of a recognizance, by reason of 
the trial of any indictment or presentment, or the argument of 
any order or conviction, or other proceeding, having stood over 
where such indictment has been made a remanet, or such indict- 
ment or order has stood over by order of the Court, or by consent 
in writing of the parties. 

Sole 26. — " No recognizance shall henceforth be forfeited, or 
estreated, or put upon the estreat roll, in respect of any al- 
leged, default, without the order of this Court (or of a judge 

thereof)" (0- 

Having thus shown the nature and object of common-law re- Scire faeku 

cognizances, and of those recognizances of a similar kind which execution 

have been created by statute, and their modes of estreat, we will eitreat!^ 

now direct attention to the cases in which a writ of scire facias is ^^. 

requisite in order to have execution of, or to avoid such estreated 

recognizances. 

A scire fadas to have execution of a recognizance lies either 

for the Queen or for a subject. 

. It is not necessary for the Queen where more than a year has ^''.^i, 
elapsed since the recognizance was acknowledged ; for nullum tem- ^^* 
pus occurrit Regi (m). Nor is it necessary for the Queen, on the 
death of the conusor, against his executor or personal representa- 
tive ; the proceeding on the part of the Crown, in that case, being 
by writ of diem clausit extremum, against his lands and chattels. 

{ Bnt if it be doubtful whether the recognizance be forfeited to the ^^r/for 
Qaeen, then in such cases a scire facias is generally issued, that ^^* Que«i. 
tlie fact of its forfeiture, or otherwise, may be established (n). 
When this writ issues for the Queen, it is a judicial writ issuing lu ft>rm. 
out of and under the seal of the Court of Exchequer ; it recites the 

(0 See Comer's Prae. of the Crown ed. 1140. 
I ^de of the Q. B. Append, p. 6. (n) Gilb. Ejch. 166 ; Tidd's Pnc. 

(m) t Salk. 605; Gilbert's Ezch. 8th ed. 1140. 
166 ; 1 Price, 395; Udd's Prac. 8tb 

U2 
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Sdrtfacku 
for a sub- 
ject. 



N^eoeaaaiy, 
when. 



To have 
execution 
of a recog- 
nizance 
after a year 
has elapsed. 



reoognizance on which it is founded, and oommandfi the sbenflT to 
warn the defendant to appear before the Barons of her Mj^estj't 
Exeheqner, at WestminBter, on a certain day, to show cause whj 
the Crown should not hare execution of the sum acknowledged 
to be due (o). 

A scire facias to have execution of^ or to vacate and set aside (p), 
a recognizance at common law, entered into with anj subject^ is 
an original proceeding (9), and it is necessary — 

1. Where more than a year has expired since it was forfeited. 

2. On the death of the conusee since its acknowledgment^ for 
his executor to have execution of it, — and 

3. Whether entered into to the Queen or a subject, where tike 
recognizance is entered into with a condition, which on the &ce 
of it does not appear to be broken, but requires extrinsic evidence 
to prove it to be broken, on which the conusor may tak3 issue, or 
to which he may have a good answer. 

And first, of scire facias to have execution of a recognizance, 
after more than a year has expired, since its forfeiture. 

By Statute of Westminster the Second, 13 £dw. I. c IS, 
'' When debt is recovered or knowledged in the King's Court " 
{that is by recognizance knowledged in any Court of record that hoik 
power to receive the same) (r), '^ or damages awarded, it shall be 
from henceforth in the election of him that sueth for such debt 
or damages, to have a writ oiji, fa, unto the sheriff for to levy the 
debt of the lands and goods ; or that the sheriff shaU deliver to 
him all the chattels of the debtor (saving only his oxen and beasts 
of his plough, and the one half of his land {«), until the debt be 
levied upon a reasonable price or extent." (Jt), 

And by Statute of Westminster the Second, 13 Edw. I. c. 45, it is 



(0) This writ is signed by the Queen's 
Remembrancer, and tested in the name 
of tiie Chief Baron. The practice is 
similar to the practice on the Crown 
side of the Queen's Bench, poitt 299 ; 
and see 2 Tidd's Prac. 8th ed. 1141. 

(jp) Bac. Abr. tit. Scire Facias, A. 

(g) 2 Tidd's Prac. 1140. 

(r) 2 Inst. 395. So ** if two do ac- 
knowledge a recognisance of 100/. qui- 
libet eorum in toHdOf that is joyntly and 
severally, the conusee may sue severall 
scire faeiat against the conusors upon 
this recognizance." 

ijt) By Stat. 1 & 2 Vict. c. 110, s. 11, 



all a debtor^s lands are now sabject to 
execution. 

{t) " By the oommon-law, ezecutkni 

upon a judgment or recogninnoe for a 

common person was generally by levari 

faciM, commanding the sheriff fuoJ 

lepari faeiaa de terns et cataUis, &c., 

the debt," 3 Co. 12 a ; 2 Inat. 391 ; 

Com. Dig. tit. Eiec. C, 1. «• Or by 

Jl.fa. commanding^he sheriff piod fieri 

facias de bonis et eatalUSf** See., 3 Co. 

12 a; and by the stat. 25 Edw. III. 

Stat. 5, c. 17| "against the body." Com. 

Dig. tit. Exec. C, 2; and see anie, 

p. 283, note (A). 



Ch. hi.] Where more than a Year after F&rfeiture. 293 

enacted, ^ Because that of sucli things as be recorded before the 
Chancellor, and the Justices of the King, that have record and be 
enrolled in their rolls, process, or plea, ought not to be made by 
stunmons, attachments, es9oin, view of land, and other solemnities 
of the Court as hath been used to be done of bargains and cove- 
nants made out of the Court ; from henceforth it is to be observed, 
that those things which are found enrolled before them that have 
record, or contained in fines, whether they be contracts, covenants^ 
or obligaiioMy services or customs knowledged, or other things 
whatsoever enroUed, wherein the King's Court without offence of 
the law and custom may execute their authority, from henceforth 
they shall have such vigour that hereafter it shall not need to plead 
for them. But when the plaintiff cometh to the King's Coiirt, if 
the recognizance or fine levied he fresh, that is to say, levied within 
the year, he shall forthwith have a writ of execution of the same 
recognizance made. And if the 'recognizance were made, or the 
fine levied of a further time passed, the sheriff shall be com- 
manded that he give knowledge to the party of whom it is com- 
plained that he be afore the justices at a certain day to show if he 
have anything to say why such matters enroUed or contained in the 
fine ought not to have execution. And if he do not come at the 
day, or peradventure do come, and can say nothing why execution 
ought not to be done, the sheriff shall be commanded to cause the 
thing enrolled or contained in the fine to be executed." 

This statute therefore makes a recognizance enrolled in a Court 
of record of the same effect as a judgment, upon which, if the 
" recognizance be fresh, that is to say, levied within the year," the 
eonusee ^* shall forthwith have a writ of execution ;*^ but if a "fur- 
ther time has passed," then a scire facias is necessary in order to 
have execution («). 

In commenting upon this statute, Sir Edw. Coke, in his 2nd 
Inst, (a?), says, " Some diversity of opinion hath been, whether 
there was a scire facias at common law before this Act ; and the 
doubt grew for want of distinguishing between personall actions 
and real actions ;" that a scire facias lay in real actions to have 
execution of the lands, and by this Act the scire facias was given 

(u) 2 Wms. Saund. 6th ed. 71 c. a year he must have debt upon a re- 

" So by the common law upon a recog- cognizance at the common law ; and 

nizance in Chancery, a levari facias liei now by the stat. West. 2, c. 45, a scire 

within a year against the recognizor, fadat, Andinlieuof a2poariybcta«by 

though lay, for the money mentioned the stat. West. 2, c. 18, he shall have 

in the recognizance, deterris et cafaUis an elegit." Com. Dig. tit. Biec. C, 1. 

lerand, F. N. B. 265. D. But after (.r) p. 469. 
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On the Death of the Comuee. 



[Bk. nL 



Scw%/aoUu 
on death of 
connNe. 



ill personal actions in lieu of a " new original! ** on the judgmeot 
after a year (y). 

<' It bath been ruled," sajs Sir Edward Coke (^), '^ that these 
words ' if tbe recognizance or fine leyied be fresh, that is to saj, 
levied within the year/ have relation to the teste of the recog- 
nizance, and not to the day of payment ;^ and therefore if a recog- 
nizance be knowledged to pay a summe a year and a halfe after, a 
scire faciae lieth, and no fieri facias^ 

A scire facias to have execution of a recognizance at conmKm 
law may issue out of Chancery, as has been seen (a). The writ 
issues out of the Petty Bag, and is tested in the name of the 
Master of the Bolls, and of the derk of the Petty Bag (6). And 
the practice as to the issuing of testatum scire facias^ dedaratian, 
plea, issue, and sending a transcript of the record into the Queen's 
Bench to try the issue, is similar to the practice set forth in the 
chapter on scire facias to repeal letters patent (c). 

Secondly, of scire facias on the death of the conusee, by his 
executor to have execution of a recognizance. 

If the conusee of a recognizance at common law die before ex- 
ecution have been sued out on the recognizance, his executor shal] 
not sue it even within the year, without bringing a scire faeias 
against the conusor (a?). The reason assigned in the books is^ 
because the law presumes that the debt might have been paid to 
the testator, and therefore will not suffer the debtor to be mo- 
lested, unless it appear that he hath omitted to perform the 
recognizance; and for that purpose a scire facias must be 
brought by the executor, for the alteration of the person altereth 



(y) See u to thu, Introdactory Chap- 
ter, and Bee 3 Bla. Com. 160. 

{i) 2 Inst. 470 ; and see Year Book, 
S Edw. III. fol. 44, pi. 16. 

(a) Ante, p. 26 1 ; Com. Dig. tit. Obli- 
gation, K ; and ^te references to forms, 
p09tf Appendix. 

(b) According to ancient simplicity 
the place where the Lord Chancellor 
carried on the business of his office, was 
divided between the " Hanniper" or 
hamper, in which writs were stored up ; 
and the ** Petty Bag," in which were 
kept the records and proceedings in the 
raits to be decided by himself. (Lord 
Campbell's Lives of Lord Chancellors, 
vol. i. p. 6.) 



(e) jinte, book m. di. ii. ; and 
references to forms, past. Appendix. 
The 11 & 12 Vict. c. 94, s. 29, ex- 
pressly enabled an issue on •cirtJmeiaM 
on a recognizance out of Chanoeiy to 
be tried in any of the superior Courts. 
That statute, however, was repealed by 
the 12 & 13 Vict, c 109, forr^ulating 
the practice of the Petty Bag office, the 
32nd sect, of which appears to apply to 
writs of scire faciat to have ezecotion 
of recognizances ; see also on the sub- 
ject of reviving a judgment or reoogni- 
zanoe after a year and a day by aeire 
fackUf ch. ii. of the first book, mtit. 

{d) 2 Inst. 395 ; 2 Wms. Suund. 
6th ed. 71 c. 
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tlie process at common law (e). And " one that is not party to 
the record, recognizance, fine, or judgment, as the heir, executor, 
or administrator, though they be privy, and though it be within 
the year, shall haye no writ of execution, but are to have a teire 
yaciaa to enable themselves to the suit, and so likewise of the 
tenant or defendant's part" (/). This branch of the subject has, 
however, been fully treated of in the chapter on scire facias by 
and against executors (ji). 

Thirdly, of scire facias to have execution of, or to avoid a reoog- ^^^^ 
xiizanoe entered into, with a condition, which on the face of it Jf JJ^^ 
does not appear to be broken, but which requires extrinsic evi- *^oid a r*. 

_ . 1 * , cognlwuioa 

denoe to prove it to be broken. — with a oon- 

dltioii not 

If a recognizance be merely an acknowledgment of a debt which on the fko« 
is recorded, the production of a certified copy of the roll on 
which it is recorded, to the proper officer, if satisfaction does not 
appear to be entered on the record, is undeniable evidence of the 
conusee's right to have a writ of execution for the amount of the 
debt acknowledged to be due. So if the recognizance enrolled be 
conditioned to pay the debt acknowledged, on a day named, the 
production of a certified copy of the record, to the proper officer, 
after the day named has passed, without any satisfaction appear- 
ing to be entered on the record, is undeniable evidence of the 
conusee's right to a writ of execution for the amount of the debt 
acknowledged. But before execution can be issued on a recog- 
nizance with a condition, it must be shown that the condition has 
not been performed, and the default having been recorded, that 
therefore the recognizance is forfeited. And it lies upon the 
conusee or the plaintiff to show this (h). 

The rule appears to be, that wherever beyond all doubt or 5Si5in? 
question the condition of a recognizance has not been performed '^^(*^^' 
within the knowledge of the Court, by the de&ult of the conusor, condition, 
as where the condition is that he shall appear at the Sessions, and 
he does not appear, that then the recognizance may be declared to 
be forfeited, and be estreated (t) ; because the forfeiture has been 

(e)2 Tidd'i Prae. 1146, 8th ed. at s setrion of the peace upon a reoog- 

Bae. Abr. tit. Sdre Fadaa, C 2. nixBDoe for keeping the peace, make de- 

(/) 2 Inat. 471 ; and lee Petmoyer fknltthe default shall be there recorded, 

T. jBree«, 1 Salk. 319, and oiUe, book and the recogniianoe with the reoord 

ii. cb. i. of the defieiult shall be sent and certi- 

(g) See onte, book ii. ch. t. fied into the Chancery, or afore the 

(k) Fatuhaw v. Morriton, 2 Ld. King in his Bench, or into the King's 

Baym. 1140. Exchequer," Bae. Abr. tit Surety of 

(0 By the 3 Hen. VII., c. 1, it is the Peace, H. 
enacted, *' That if the party who is called He who is bound to keep the peace 
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incurred in tbe face of the Court (Jk), But if the fo r feit ur e 
not been incurred in the face of the Court, as if the conditioD 
were that he should keep the peace to all her Majesty's sabjecli 
for twelre months, and within that time he has committed an 
assault — a fact which has occurred beyond the precinctB of tiie 
Court, and which may admit of doubt, or question, or lawful 
excuse (0» which can only be determined by inquiry, then the 
conusor has a right to be heard, and shall not be prejudiced with- 
out that hearing; "no rule being more invariable than tliat a 
person shall not be prejudiced in any manner without being 
heard " (m). The recognizance in such a case cannot be declared 
to be forfeited until the conusor has had an opportunity of deaaj^ 
ing the forfeiture, or setting forth his answer or excuse, if he har^ 
any (n). The mode of proceeding in such a case^ in order to bare 
the recognizance declared forfeited, is by scire faxxas^ whii^ in 
Crown cases, issues out of the Crown Office of the Queen's 
Bench (o), calling upon the conusor to show if he have anything to 
say for himself, why the sum which he has acknowledged to owe 
should not be levied on his goods and chattels, lands and tene- 
ments, according to the force, form, and effect of his recognisance. 
And until judgment has been obtained on that sevre facias against 
the conusor, execution cannot issue against him. 

Thus in the case of Rex v. Cousins (p) (before the passing of the 
Act 3 Geo. IV. c. 46), where a recognizance to be of good be- 
haviour was entered into at quarter sessions, and at the next 
quarter sessions, it being proved, by witnesses in open Court, that 
the party had been guQty of misbehaviour since entering into the 



and to appear at a sessions of the peace, 
must appear and record his appearance, 
otherwise his recognizance is forfeited. 
Ibid. Though the justices may if thej 
think fit equitably consider the reason- 
ableness of any excuse he may have, 
and may discharge or respite the recog- 
nizance to the next sessions, (I Hawk, 
c. 60, 8. 18 ; Dalt. c. 120; Bac. Abr. 
tit. Surety of the Peace, H. 

{i) Reg. ▼. Justicet of West Biding 
7 Ad. & EL 587 ; Hagnes ▼. Hagton, 
7 B. & C. 293. 

(Q It may in the general be said that 
the recognizance is not forfeited by any 
assault which could have been justified 
in an action or upon an indictment for 



the assault, Bac. Abr. tit. Surety of the 
Peace, H. 

(m) Per Locd Denmanin The Qaeem 
V. The Jntticee qf the West Hidmg, 7 
Ad. & Bl. 592. 

(») A recognisance forfeited by breach 
of the condition, becomes de Jketo a 
judgment of record in all (he Cooits, 
but is not such and so condaaiTe, as 
that execution may be sued o«t thereon 
without a «ctrp/Mta9. Aioe'sPr.of^ 
Superior Courts, 509, n. (o). 

(o) 1 Gude, 233. 

(jf) Parker's Rep. 54, and Perrome's 
case, 1 RoL Abr. 900, Exec. O, pL 
4, is to a similar effect; and see Sex t. 
Hutchings, Cro. Jac. 412. 
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recognizance, the justices estreated it. On motion to discharge 
bfae estreat, it was urged, that the sessions could not in a summary 
«ray try the fact of misbehayiour committed out of Court, but 
bliat the recognizance ought to have been removed into the Court 
of ^Ebcchequer, and a scire facias sued out, and a breach assigned, 
which Cousins and his pledges might controyert by pleading to the 
9cire facias. The Court of Exchequer discharged the estreat. 

The 3 Geo. lY. c. 46, which relates to recognizances estreated ttex v. Jw- 
at quarter sessions, merely facilitates the levying of the penalty o/Yorkoire. 
where such recognizances are and cotdd formerly have been for- 
feited at the sessions or otherwise, and in no way affects the 
question how such recognizances can be legally forfeited. Thus 
since the passing of that statute, the Court of Queen's Bench has 
held, in a case where a conusor, boimd in a recognizance to keep 
the peace, was subsequently convicted at petty sessions of an 
assault, and the conviction was returned to the quarter sessions, 
that the justices were not authorized under that Act to order an 
estreat of the recognizance, but that the proceeding for that pur- 
pose must be by scire facias, as before the statute ; and the Court 
of sessions having made such order, the Court of Queen's Bench 
granted a certiorari, to bring it up for the purpose of being 
quashed (q). 



{q) R,v,Ju»tice9qffF. R, o/Yorkihire, 
Re Dr, Thornton, 7 Ad. & El. 583. In 
this case a rule was obtaiDed calliDg on 
the above-mentioned justices to show 
cause why a certiorari should not issue 
to remove into the Queen's Bench a re- 
cognizance of the peace entered into by 
one Thornton a doctor of medicine and 
two sureties, with the record of the con- 
viction of the saidThomton, and an order 
of sessions directing the said recogni- 
zance to be estreated. The motion was 
made on Dr. Thornton's affidavit, from 
which it appeared that in April, 1836, 
he appeared before the magistrates in 
petty sessions at Wakefield, on a peace 
wamnt,and was then bound by recogni- 
zance in lOOL with two sureties in 50/. 
each, to keep the peace for two years 
towards all her Majesty's subjects, and 
particularly towards one W. Stewart. 
In July, 1836, he was summoned be- 
fore the magistrates in Petty Sessions 



at Wakefield, by one Peaker for an as- 
sault, and was convicted in the penalty 
of 5/. and costs, which he paid; and 
he alleged that the said assault on 
Peaker was committed in self-defence. 
At the W. R. quarter sessions in Oc- 
tober, 1836, the Court was moved to 
estreat the said recognizance, which 
the Court ordered. The clerk to the 
magistrates deposed, that " the Court 
was moved by counsel at the said ses- 
sions to estreat the said recognizance, 
and that the motion was opposed by 
counsel on behalf of Dr. Thornton ; 
and that on the hearing, the identity of 
Thornton, as being the same person 
who entered into the recogniiance, and 
who was subsequently convicted asafore- 
said,was proved. — Patteson, J. "Could 
we in this Court declare a recognizance 
of the peace forfeited on affidavit of a 
breach of the peace ?" The counsel 
for the plaintiff contended that the 
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So in the caae of Beat y. WihUn (r) : the defendant entered iBt» 
a recognizance before a magistrate, in the sum of 20/., to keep tk> 
peace for one year towards all his Majesty's subjects, and withia 
the year committed an assault \ a eeire/aeiaSy setting out the recog- 
nizance, and suggesting this breach of it by the assault, wm 
issued, commanding the sheriff to make it known to the ^^ftmAant. 
that he might show why the amount of the recognizance should 
not be levied on him. The defendant pleaded that the sum ought 
not to be levied on him, because he was not guilty of the awanlt, 
on which issue was joined, and the assault having been proved by 
evidence, a verdict was found for the Crown. 

In any case in which it is not the practice of the Court to 
estreat a recognizance with a condition upon motion, the proceed- 
ing to do so must be by 9eirtfaeia9{s\ and the mode of proeeeding 
is as follows : — 

When a person has entered into a recognizance to keep tiie 



Ck>iirt8 cannot so try a fact which the 
defendant, and also hia sureties ought to 
have an opportanity of pleading {Rex 
T. Hawking, MK::iel. & Y. 27. In re 
PeUwD'e Reeognigance, 13 Prioe, 299 ; 
5. C. M*Clel. 111). Lord Denman: 
C. J.y in deliTering judgment said, " It 
certainly would seem to be extraordi- 
nary if this lecognizanoe was duly 
estreated upon formal proof before the 
sessions of a proceeding had elsewhere, 
in which the reoognizanoe neither had, 
nor by possibility oould at all oome into 
question. A suiBdent effect is attri- 
buted to the 3 Geo. IV. c. 46, if we 
consider it to be applicable to recogni- 
sances lost or forfeited before justices 
out of sessions, and also at the Court 
of Quarter Sessions itself, for matters 
immediately connected with its own 
proceedings. The question of how the 
recognisance may be legally forfeited, 
seems to remain untouched. Nor is 
the argument in foyour of the jurisdic- 
tion of the sessions advanced, by at- 
tending to the state of the law generally 
upon this subject. No rule it more in- 
variable than that apereon thallnot be 
pr^udged m any manner without being 
heard. The applicant may not be 



the same person convicted; or the 
oonnction may have been wrong; or 
he may have had cause to show against 
the forfeiture of his reoognisanoe, wfaieb 
he has had no opportunity oC doiag. 
We were referred to the aatihanl]es» 
collected in Bacon's Abridgment under 
the title Scire Facias, C, 2, (7 Bac. Abr. 
135, 7th ed.) and we shaU advert to 
one of them : * If a man be bound in 
a reoogniaanoe to the King, upon oob- 
dition to be of good behaviour, &g., he 
cannot be indicted for breach of the 
good behaviour, by which he fiorfoits 
his reoognizanoe without ecirejaeiaai 
and a weighty reason is given : ' for if 
a scire faeiae had been brought, he 
might have pleaded some matter in dis- 
chaige thereof; ' and in the cuse of 
Aor V. Hutchmt, (Cro. Jac 412), whidi 
is there referred to, which was a recog- 
nizance for good behaviour taken in the 
Crown office, it appears that a writ of 
eetrefacioM was brought, and upon in- 
quiry, we find that the conne of pro- 
ceeding in the Crown office is unifonsly 
in conformity thereto." Writ granted. 

(r) 2 Car. & P. 10. 

(t) Comer's Prac. of the Crown 
Side of the Q. B., 252. 



Bench. 
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peace, vhich becomes forfeited by his committmg any breach of ^^^Jj{^ 
the peace; if it were acknowledged at the Sesfdons, or before a^^^'^^- 
magistrate, a writ of certiorari must be obtained to remore it into ^^'* 
the Crown office, if it have not been transmitted there pursuant to 
the new rules and orders of the Court of Queen's Bench, made 
under the authority of 6 Yict. c. 20 (t). This writ is obtained on 
laying an affidavit of the circumstances before a judge at cham- 
bers, who will grant a fiat for the writ to issue ; when the writ 
has been served, and the recognizance is returned, a writ of scire 
/ados is sued out at the Grown office, stating the recognizance, 
and suggesting the breach of it («). This writ must be prepared 
and engrossed by the attorney or party suing out the same («), 
and, if necessary, should be settled by counsel, and the name and 
address of the attorney or party suing it out must be indorsed 
thereon (y). It must be then issued on the Crown side of the 
Queen's Bench, as other writs, and should be tested on the first 
day of the term, and made returnable (fifteen days at least after 
the teste) before the Queen at Westminster, on a day certain in 
term (jg). The writ is then delivered to the sheriff of the county 
in which the defendant resides, and he gives notice of it to the 
defendant, who must enter an appearance at the Crown office (a) 

(/) The writ must not be insenrible, shall be made in a book to be kept at 

and there most be no yarianoe between the Crown ofBoe for that purpose." 

it and the recognizance ; 1 Gnde, 236 ; (y) Ibid, 

Qom. Dig. tit. Pleader, 3 L., 16. See {z) Comer's Prac. 253 ; 1 Gude, 

antej Rale 24, p. 290, and Comer's 236 ; see references to the fomii pottt 

Prac. Append, p. 6. Append. 

(«) See note to Rex v. WihUn^ 2 {a) Rale 16 of the New Regnla- 

Car. & P. 11. tions of Practice on the Crown side of 

{x) Rale 2 of the Rules, Orders, and the Q. B., Comer's Prac. Append. 4. 

Regulations relating to the Practice of The following is the rale : — '* The ap- 

the Crown Side of the Court of Q. B. pearanoe of every defendant in any 

The following is the rale : — 2. " /s- prosecntion or suit, on the Crown side 

wing Writs. — Every writ isiued on of the Court, shall be entered in a 

the Crown side of the Court shaU be book to be kept for that purpose at the 

prepared and engrossed by the attor- Crown office, which shall state whether 

ney or party suing out the same, and the defendant appears by attorney or 

the name and address of such attorney* in person, and If by attorney, shall 

or party suing out the same, shall be specify the name and address of such 

indorsed thereon ; and every such writ attorney, and there shall be made in 

shall, before the issuing thereof, be the same book, from time to time, an 

sealed with a stamp to be provided for entry of the several proceedings had 

that purpose, and kept at the Crown and taken in such prosecutions and 

office ; and an entry of every such writ, suits respectively, with the correct 

together with the name and address of dates thereof." 

the attorney or party issuing the same. 
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and plead any matter in defence. The sheriff may be ruled to 
return the writ, as other write, within four days in XxHidaBk 
and eight days in the country (6). If the sheriff return jevt 
feci to this writ, a four-day rule must be entered on the retinii 
of the writ for the defendant to appear and plead (e), and in de- 
fault of appearance and plea, at the expiration of the term, the 
prosecutor may give the usual ten-day rule, and sign judgment fat 
want of a plea, as in other cases (d). If he return fdhU, tui atias 
sdre facias must issue, and on nihil being returned to the second 
writ, judgment may be had {e). 

The alias scire facias must lie in the sheriff's office four 
days (exclusive) before the return, and if the defendants do not 
appear upon being summoned, and the summons is returned, 
judgment then goes by default (/). The judgment must be en- 
tered in the Crown office in the same manner as upon judg:ment 
by default on indictment (jf). 

If the defendant plead he may traverse the allegations in the 
scire facias^ or plead any special matter which he may deem to be 



{b) Rule 13 of the New Regalations 
of Practice on the Crown Side of the 
Q. B., Comer's Prac. Append, p. 
3: — "A side- bar role to retnm a 
writ on the Crown aide may be ob- 
tained according to former practice, 
without any actual motion for the 
same, which shall require such return 
to be made within four days next after 
service of such rule, if served in Lon- 
don or Middlesex, and within eight 
days in all other cases." 

(c) This rule must be given on or 
after the return day ; and it is ques- 
tionable whether the rule must not be 
given, and the time for appearing ex- 
pire in term, and not in vacation ; as it 
is said, these days must be Court days. 
Comer's Pftu;. 254. The following is 
Rule 17 of the New Regulations of 
the Crown Practice of the Q. B. : — 
'* One side-bar rule to plead only shalli 
henceforthi be given in all cases on the 
Crown side (and it shall not be neces- 
sary to give any periemptory rule) ; such 
rule shall be drawn up and served as 
well in term as in vacation, and shall 



expire in ten days next after service 
thereof, except in cases of quo war" 
ranto, when the same shall expire in 
eighteen days." 

(d) 1 Oude, 235 ; Comer's Prac p. 
254. The following is Rule 19 of 
the New Regulations of Crown Prac- 
tice, as to judgment by default : — " In 
case no plea, replevin, rejoinder, 
joinder in demurrer, joinder in er- 
ror, or other pleading, ahall be en- 
tered on the expiration of the time 
limited by such rule, judgment aa for 
want of such pleading may be signed 
at the opening of the office on the next 
following morning, unless any order of 
the Court, or of a judge, extending 
such time, shall have been obtained and 

«9erved; and, in such case, judgment 
shall not be signed, until the day after 
the expiration of the time granted by 
such order." 

(e) Comer's Prac. p. 254. 

(/) Corner's Prac. 254 ; WUttm v. 
Farr, 4 B. & A. 538. 
(ff) See anlef n. (b). 



Ch.IIL] 



Of Retnedy hy Audita Querela. 



301 



answer to the writ. A four-day rule may then be issued to tlie 
pYOBecutor to reply (A). Upon these pleas issue is joined, and the is- 
sue is tried in the same way as any other issue joined in the Crown 
ofiBce, except that no proclamation is made at the trial, there 
l>ering no crime to be tried. If the jury find that the recognizance 
IxsM been forfeited, they find a verdict for the Crown, and judgment 
is entered up, and a Ji. fa, or a ea. sa, issued out of the Crown 
office for the amount of the recognizance ; but if to those writs 
tiliere be a return of ittAtZ or non est, or if the prosecutor takes no 
erfceps on the judgment so signed, the recognizance is estreated 
into the Exchequer by the Master of the Crown office, in the 
same way as a recognizance forfeited by the non-appearance of a 
party to receiye judgment, and process on it issues firom the 
IBxehequer (k). 

The issues on the niii prius record are to be drawn from the 
pleadings, and inserted in the jury process (Q. The pastea is 
returned as in other cases, and on its production at the Crown 
office, judgment may be marked thereon, in four days next after 
the return of the distringas, or at any subsequent time (m). 

The statutes 8 & 9 Will. III. c. 11, s. 3, and 3 & 4 Will. IV. c. Costa. 
42, relating to costs upon judgment on eeire facias, do not apply 
to cases where the Crown is the prosecutor, as they fall within 
the general rule that no costs are either paid or received by the 
Crown (n). 

If the conusor should have paid the amount of his forfeited ^^^f j®;;. 
recognizance, without having taken care to have satisfaction en- ^Jl^^^ 
tered on the record, and should be called upon to pay it again, or querela. 



(h) Rule 18 of New Regulations of 
Crown Practice* — ^Tbis rule expires in 
four days next after serrice tiiereof. 

(4r) Notes to Rex ▼. Wiblin, 2 Car. 
& P. 11 ; Tidd's Prac. 9tli ed. 1093 ; 
Comer's Prac. 254. 

(/) See references, patf Append. 
Nisi Prius Record. 

(m) The following is Role 20 of the 
New Regulations of Crown Practice, 
as to judgment on verdict : — ** In aU 
cases of judgment required to be signed 
on verdicts given at niii prius, the 
posiea shall be produced at the Crown 
office, and judgment shall in four days 
next after the return of the disirtngan, 
or at any subsequent time, be marked 



thereon by one of the masters, or the 
assistant-master, unless a rule shaU 
have been obtained for a new trial, or 
to enter judgm^it non obstante vere- 
dicto, or to arrest judgment in cases 
wherein such rules may by the prac* 
tice of the Court be obtained.'' 

(«) Hex V. MiOa, 7 T. R. 367 ; Cor- 
ner's Prac. 254. The prosecutor may 
obtain his costs in suing out a adre 
facioM, on a forfeited recognizance, out 
of the sum levied on the defendant, 
under the levari faciae on motion, as 
the Queen is only trustee for the party ; 
Rex V. Byre and another, 4 Burr. 
2118. 
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if the caniuee hare given him a general release, by deed, of il 
debts, or if he have any good matter of discharge which has hsp- 
pened since the forfeiture, the conusor's remedy is by oadili 
querela (or motion) (n), which is in the nature of a bill in equify, 
to give relief against oppression or defect of justice, where 
the party aggrieved has a good defence (o). But, if in a scire 
facias on a recognizance, the sheriff return the conusor warned, 
he shall not have an audita querda, although he may have po> 
formed the condition, because he had a day in court given him to 
plead performance of the condition to the scire f ados (/»)• 

Becognizances by statute are those founded on the Btatates 
merchant and statutes staple, or which are founded on the 23 
Hen« Vm.'c. 6, and which are termed recognizances ta the nature 
of a statute staple. These recognizances have been termed hj 
Blackstone, in his Commentaries, ''of a private kind" (q), and 
haviag originally been passed to encourage strangers to trade 
with us, by giving them a security for their debts more speedy 
and advantageous than any then known to the law, they ooold, 
by the statutes which created them, be put in force against the 
lands and chattels of the debtor, notwithstanding more than a 
year had elapsed since they were acknowledged, and although the 
conusor might have died, without the delay and formality of a 
scire /adas. 

These recognizances, however, come properly under the head of 
exceptions to the general rules as to the necessity of lamiing a 
scire facias to recover debts of record in certain cases, and they 
will be found fully treated of in the chapter on those excep- 
tions (r). 



(n) Leiter ▼. MundeU, 1 Bos. & P. 
428 ; Smtok ▼. Mattock, 5 Ad. & El. 
245; Mi(fifrd v. CordweU, 2 Stra. 
1198. 

(o) See notes to Turner v. Dami»t 
2 Wins. Saund. 6th ed. 147; Com. 
Dig. tit Aadita Qaerela, D ; F. N. B. 
102, H ; Bae. Abr. tit. Aadita Que- 
rela 3 Bla. ; Com. 406 ; Optel y. Ran^ 



del, Cro. Jac. 29 ; Keilw. 25. 

{p) Wickett ▼. Creamer, 1 SeXk. 
264. See a recent instance of the writ 
of audita querela, GUee y. Hutt and 
another, 1 Exch. 59 ; 3 Exch. 18. 

{p) 2 Bla. Com. 341. 

(r) See ante^ book i. ch. yii. For re- 
ference to the forms relating to the 
subject of the chapter, see/KW/, Append. 
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CHAPTER IV. 

a 

SCIRE FACUS ON RSCOGNIZANCB 07 SPECIAL BAIL. 



Jlke old Praetiee as to putting in 

Bail to an Action, p. 303. 
The Bail below, p. 304. 
S^^oeial Bail or Bail above, p. 304. 
JEntering Bail Piece on the Boll, 

and docketing it, p. 304. 
JProceedings on Forfeited Becog- 

nizanee by Scire Facias, p. 306. 
SJow far the Practice altered by 

the I ^2 Vict. e. 110, p. 305. 
Old Practice, how far retained, 

p. 306. 
Bbrm cfthe Beeognizanee of Bail, 

p. 307. 
What Circumstanoee will exoner- 

ate the Bail, p. 307. 

1. Payment of Debt and Costs, 
p. 307. 

2. J[f the Principal die before the 
Betum of a Ca. Sa. against him, 
p. 306. 

3. Jff^ the Principal become Bank- 
rupt and obtain his Certificate 
brfore the Bail are fixed, p. 306. 

^ Jffthe Principal obtain his Dis- 
charge as an Insolvent before the 
Bail are fixed, p. 309. 

5. Bendering the Principal, p. 
309. 

6. Variance in the Declaration 
from the Affidavit to hold to 

Bail, p. 310. 



7. Discharge if Bail by giving 
time to Principal, p. 311. 

8. Where the Position qf the De- 
fendant has been altered from 
what it was when the Bail enter- 
ed into their Beeognizanee; or 
where the Condition qf the Be- 
eognizanee hits not been broken, 
p. 312. 

Proceedings fty SdieFacias against 

the Bail, p. 3ia 
Suing out Ga. Sa. against Prin- 
cipal, p. 313. 
Proceedings on the Ca. Sa. p. 314. 
The Sheriff's Betum qf non est 

inventoB, p. 316. 
Ca. Sa. for Besidue qf Debt, p. 

316. 
Porm qf Entry qf Beeognizanee, 

p. 316. 
Form of Sotre Facias, p. 316. 
When Scire Facias may be sued 

out, p. 317. 
When Betumable, p. 317. 
Amendment ^ Scire Facias, p. 318. 
Signing Judgment on Scire Facias, 

p. 318. 
Bute to appear, p. 319. 
Setting aside Judge's Order for 

Judgment, p. 319. 
Scire Facias must issue within 

Twenty Years, p. 319. 



BiPOBB the passing of the 1 & 2 Vict. c. 110, in all actions of '^^^^ 
debt(a)y and in all actions of anumpsit where the damages ^ gming 
sounded in debt (5), and where the cause of action exceeded an •otion. 



(a) 1 Chitty'9 Arch. Pnc 8th ed. 649. 



(b) Ibid. 648. 
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20/. (e), tbe defendant (unless privileged firom arrest) might 
been arrested ; and the rule then was '' that whenever the h 
fendant might be arrested, he might be holden to special bail "(^' 
The practice then was, upon the arrest of a defendant, to compd 
him either to deposit with the sheriff's officer the amount of the 
debt indorsed upon the writ — together with 10/. to answer tk 
costs (e), or to give bail to the sheriff either for his appearance sfc 
the return of the writ, or that he would surrender himself to tiie 
sheriff (/); and, also, that he would put in and perfect speoi 
bail to the action, otherwise he was detained in custody. The 
TheUiibe- bail to the sheriff was called the haU behw, or eommom 6ail(ji)\ 
and if these conditions of the bail bond were not complied with, 
the sheriff might bring his action on the baQ bond to recorer the 
penalty, which was always the sum indorsed on the writ (A), or 
assign it to the plaintiff in the action to do so. After putting in 
common bail, the defendant was then called upon, either to deposit 
a further sum of 10/. to answer the costs, which was to be paid 
into Court to abide the event of the suit (t), or to put in and per 
Special baU fect special bail to the action, which was called the baU above (^i)- 
aboTe. The bail above, who were two or more responsible persons, entered 
into a recognizance with the plaintiff, before a judge or commis- 
sioner duly authorized (T), for double the amount of the debl 
sworn to, or for 1000/. beyond the debt when it exceeded 
1000/. (m) ; that if the verdict should be against the defendant, 
he should satisfy the plaintiff his debt and costs, or render him- 
self into custody, or that they would do it for him (n). This le- { 
Entering coguizauce or baU piece (as it is called) having been filed in the 
on'tbe rou. Master's office, or at the Judge's chambers of the Court where 
ing it. the action was brought according to the practice of the Court (o), 
was entered on a roll called the recognizance roll and docketed, and 
the roll was carried into the Treasury Chamber (jp), where it was de- 
posited as a record of the Court. If the defendant failed to pay 
the debt and costs in the action, or did not render himself into 
custody, the plaintiff might then proceed against the bail on their 

(c) 7 & 8 Geo. IV. c. 7. 7 & 8 Geo. IV. c. 71, s. 1. 

(d) 1 Tidd'e Prac. 8th ed. 240. (i) 2 Tidd's Prac. 8th ed. 245. 

(e) 1 Chitty'8 Arch. 8th ed. 707 ; (Q 4 & 6 WiU. & Mary, c. 4, 
43 Geo. III. c. 46, a. 2. a. 1. 

(/) Jones ▼. Lander, 6 T. R. 753 ; (m) 2 Tidd'a Prac. 8th ed. 246. 

Stamper ▼. Melbourne, 7 T. R. 122. (n) 1 Chitty'a Arch. 8th ed. 734. 

(^) 1 Tidd'a Prac. 8th ed. 245. (o) Ibid. 770, 800. 

(h) 12 Geo. I. c. 23, s. 2. {p) 2 Tidd'g Prac. 8th ed. 279 ; 

(0 1 Chitty'a Arch. 8th ed. 774; 1 Chitty's Arch. 8th ed. 801. 
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forfeited recognizauce to recover the debt and costs from them ; Q,[*jJJj^iyj5 
fcTid the mode of proceeding was, either by issuing a scire facias on recogni- 
felie recognizance, or by action of debt {q). sdrefacku. 

The 1 & 2 Vict. c. 110, has, with one or two exceptions of rare How fur 

. . . this prac- 

occurrence, abolished this practice. The existence however of tic© altered 

bliose exceptions, compels an occasional recurrence to the old 2 vict. c. 

. I to 

practice ; and, in such cases, it may become necessary to proceed 

by scire facias against the bail on their forfeited recognizance. 
The present chapter will treat of the writ of scire facias in those 
cases. 

The Ist sect, of the 1 & 2 Vict. c. 110, enacts, "That from and 
a£teT the time appointed for the commencement of this Act, no 
person shall be arrested upon mesne process in any civil action in 
any inferior Court whatsoever ; or (except in the cases, and in the 
manner hereinafter provided for) in any superior Court.*' 

Sect. 2 enacts, '* That all personal actions in her Majesty's 
superior Courts of law at Westminster, shall be commenced by 
writ of summons." 

Sect. 3 enacts, " That if the plaintiff in any action in any of 
ber Majesty's superior Courts of law at "Westminster, in v\ hich 
the defendant is now liable to arrest, whether upon the order of a 
judge, or without such order, shall by the affidavit of himself, or 
of some other person, show to the satisfaction of a judge of one 
of the superior Courts, that such plaintiff has a cause of action 
against the defendant or defendants, to the amount of 20/. or up- 
wards, or has sustained damage to that amount, and that there is 
probable cause for believing that the defendant ^ or any one or more 
of the defendants, is or are about to quit England, unless he or they 
be forthwith apprehended, it shall be lawful for such judge, by a 
special order to direct that such defendant or defendants so about 
to quit England, shall be held to bail for such sum as such judge 
shall think fit, not exceeding the amount of the debt or damages ; 
and therefore it shall be lawful for such plaintiff, within the time 
which shall be expressed in such order, but not afterwards, to sue 
out one or more writ or writs of capitis into one or more different 
counties, as the case may require, against any such defendant so 
directed to be held to bail, which writ of capias shall be in the 
form contained in the schedule to this Act annexed, and shall bear 
date on the day on which the same shall be issued." 

Sect. 4 enacts, " That the sheriff or other officer to whom any 
such writ of capias shall be iiTedkfid, shall within one calendar 

{g) I Chitty'i Arch. 801. 
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month after the date thereof, including the day of such date, te 
not afterwards, proceed to arrest the defendant thereupon ; aoi 
such defendant, when so arrested, shall remain in custody un^k 
shall have given a bail bond to the sheriff, or shall haTe made de- 
posit of the sum indorsed on such writ of capias^ tog^ether with 
10/. for costs, according to the present practice of the said superitw 
Courts ; and all subsequent proceedings as to the putting in md 
perfecting special baily or of making deposit and pajment d 
money into court, instead of putting in and perfecting speeul 
bail, shall he according to the like practice of the said auperim 
Courts^ or as near thereto as the circumstances of the case M 
admit. 

Sect. 5 enacts, " That any such special order may be made, uii 
the defendant arrested in pursuance thereof, at any time after the 
commencement of such action, and before final judgment sfaaQ 
have been obtained therein; and that a defendant in custody 
upon any such arrest, and not previously served with a copy of 
the writ of summons, may be lawfully served therewith." 

Sect. 85 enacts, '* That in all cases where it shall have been 
adjudged that any such [insolvent] prisoner shall be so [condi- 
tionally] discharged [from custody], and so entitled as aforeeaid 
[to the benefit of the Act] at some future period, such prisontf 
shall be subject and liable to be detained in prison, and to be 
arrested and charged in custody, at the suit of any one or more 
of his or her creditors, with respect to whom it shall have been so 
adjudged, at any time before such period shall have arrived^ in tkt 
same manner as he would have been subject and liable thereto if 
this Act had not passed.'' 
See 'iiow Under the 3rd section of this statute, therefore, a debtor maj 
far retain- be arrested, if his debt exceed 20/., and he be not privileged from 
arrest, provided the creditor can, by affidavit, satisfy a judge — 
whether before or after the commencement of an action for the 
recovery of the debt (r) — " that there is probable cause for be- 
lieving that the debtor is about to quit England, unless he be 
forthwith apprehended*' («); and he must put in and perfect 
special bail as near to the former practice as the circumstances of 
the case will admit. And under the 8t5th section, if an insolvent 

(r) Sect. 5. ante. vey v. CTMeara, 7 Dowl. 725. The 

(«) The affidavit for this purpose, application for the order must be made 

must set forth the circumstances, in to a judge, and not to the Court; 

order that the judge may determine Bentley ▼. Berry, 7 M. & W. 146; 

whether there is such probable cause ; Bamei ▼. Craw, 1 Dowl. N. S. 771. 

Battmian v. Dunn, 7 Dowl. 105 ; Har- And see 2 Wms. Sauiid. 68, n. (*). 
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has been adjudged to be discharged at some future period from 
his debts, he may be detained in prison, or be arrested by a cre- 
ditor before such period has arrived, on an affidavit to hold to 
bail, " in the same manner as he would have been subject and 
liable to if this Act had not passed" (t). 

It would be foreign to the subject of this work to enter into a Formofihe 
minute detail of the practice of obtaining a judge's order for the jayce <>' 
arrest of a debtor under the third section of this Act, and of putting 
in and perfecting special bail. For the practice in these respects 
the reader is referred to the very excellent existing books of prac- 
tice (u). It is sufficient here to state, that in these cases, as 
before the statute, a debtor may be compelled to find bail, who 
must enter into their recognizances, generally, or in the Common 
Pleas, in a sum certain, that if the debtor be condemned in the 
I action, he shall satisfy the costs and condemnation money (or in 
the Common Pleas pay the condemnation money), or render him- 
self to the custody of the Keeper of the Queen's prison, or that 
they will do it for him (x). 

The liability of bail who have entered into this recognizance, is 
governed by a general rule of all the Courts, of H. T. 2 Will IV. 
' r. 21, which provides that, " bail shall only be liable to the sum 
sworn to by the affidavit of debt and the costs of suit, not exceed- 
ing in the whole the amount of their recognizance," that is, not 
exceeding double the amount of the sum sworn to, and they are 
together liable only to this amount (y). 

When persons have become bail, and have bound themselves by what dr- 
their recognizance under either of these provisions of the statute wiii ezoner- 
of Victoria, it becomes necessary to ascertain what circumstances 
h will exonerate them from their liability, before proceedings can be 
safely commenced against them : and those circumstances which 
will exonerate them, may of course be pleaded in bar to any action 
of scire facias against them on their recognizance. 

First, on payment of the sum sworn to, and mentioned in the i. Payment 

' r J 1. , n ^ of the debt 

^ judge's order and costs, not exceeding the amount of the recog- and co•t^. 

' nizance, the bail are entitled to have an exoneretur entered upon 

f 

(/) Turner v. DameU, 5 M. & W. (x) 1 Chitty's Arch. Prac. 734, 8th 

I 28 ; Growcoei v. Wailer, 11 Ad. & ed. ; Sandonv. Proctor, 7 B. & C. 800; 

Ell. 165 ; Belion v. Cktpperton, 9 M. Appetky v. Ive^ Cro. Jac. 645 ; South 

A W. 473. ?. Griffith, Cro. Car. 482; Shuttle v. 

(ti) See 1 Chitty's Arch. Prac. 8th Wood, 2 Salk. 564 2 Wms. Saund. 

f ed. 629» et eeg. ; 1 Tidd'a Prac. 8th ed. 6th ed, 71 d. 

[ 238p et eeq. And see 2 Wms. Saund. (y) 1 Cbitty's Arch Prac. 779. 8th 

6th ed. p. 68j n. {b), ed. 

i2 
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2. If the 
principal 
die before 
the return 
of a CO. «». 
affain^t 
him. 



3. It the 
principal 
Deoome 
bRnkmpt 
and obtain 
hia certifi- 
cate before 
the bail are 
fixed. 



tbe bail-piece ; and the Court or a judge will etajr proceedrasi 
against tbem upon it (t), although the sum sworn to and moi- 
tioned in the order is less than the amount of damans actualh 
recovered against the defendant (a). Or upon sucli exomeretn 
being entered, the bail may plead payment of record, as perforo- 
ance of the reco<*nizance (6). But unless satisfaction be entered 
on the record, payment cannot be pleaded (c). 

If, however, a scire facias have been issued against them, ther 
are liable to the costs of the scire facias in addition to the exteat 
of their recognizance, and, since the 3 & 4 WiU. IV. c 42, s. Si 
whether they have pleaded to it or not. In the same manner 
they are liable to the costs of an action of debt against them, ifi 
addition to the costs of the original action against their piiii- 
cipal (d). 

Secondly, if the principal die at any time before the return of 
a ea. sa. against him, the bail are thereby discharged, and they 
may apply to the Court, or to a judge at chambers in vacation, to 
have an exoneretur entered on the bail piece ; or thej may plead 
the death to an action of debt or scire facias on the recogni- 
zance {e), for they have time till the return of the capias to ren- 
der him {e). 

Thirdly, if the principal become bankrupt, and obtain his cer- 
tificate before the bail are fixed, in all cases where the certificate 
is a bar, the bail are thereby discharged (/), and they should ap- 
ply to the Court, or to a judge at chambers in vacation^ to hare 
an exoneretur entered on the bail piece {g). So if a creditor prove 
his debt under the -fiat, he cannot afterwards proceed against tbe 
bail (A). 






{z) Clarke v. Bradshav), 1 East, 86, 
91, n. ; Jacobs v. Bowes, 6 East, 312. 

(a) Clarke ?. Bradshaw, 1 East 91 ; 
Coles ¥. De Hayne, 6 T. R. 216. 

{b) Brunkhome^s case^ Cro. Eliz. 
233. 

(c) Ordeway v. Parreii and ana- 
ther, Cro. Eliz. 132 ; Vent. 49, 262 ; 
2 Lev. 212; Wilmwe i. Clerk and 
another^ 1 Ld. Raym. 157, 216. 

(if) R. ▼. Lyon, 3 Burr. 1461 ; Pe- 
Hga y, MelUsh, 5 T. R. 363 ; Huyhes 
▼. Pardevin, l.*) East, 254 ; Abbott t. 
Rowley, 3 B. & P. 13; 1 Cbitty's 
Arch. 8tb ed. 780. 

(e) Sparrou} ▼. Lowyaie, W. Jon. 



29; Wartery, Perry and another, Cto, 
Elis. 199; Tidd's Prac. 9th ed. 1129; 
Barney's case, 3 Salk. 57; Amtm. 12 
Mod. 601 ; WUHams ▼. Vamykm, Cro. 
Jac. 97 ; Chitty's Arch. Pnc. 8th ed. 
781. 

(/) Jf'oolley V. Cobbe, 1 Burr. 2U ; 
Manning ▼. Partridge and another, 14 
East, 599 ; Johnson y. Lindsay^ 1 B. 
& C. 247. And see Khmear t. 7^. 
rant, 15 East, 622. 

(jg) Martin ▼. G'Hara, Cowp. 824 ; 
DoneOy v, Dwsn, 2 B. & P. 45 ; 1 
Chitty'B Arch. Prac. 8th ed. 782. 

(A) Duncan ▼. Scott, 1 Bing. N. C. 
431 ; Duncan t. Sutton, 1 Scott, 338. 
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Fourthly, if the principal be discharged under an insolvent act ^;.jj^^f'**j 
before his bail are fixed, the bail may apply in the same manner ^^^ **** 
as if he had become a bankrupt, and had obtained his certificate, aninsofttnt 

^ . before the 

to have an exoneretur entered on the bail piece {%), bail are 

Fifthly, the bail may, ex debito justitia, wholly discharge them- 5 Render- 
selves either before or after judgment in the action, at any time jJJaf*^'^"' 
before the return of a ca, #a., by rendering their principal ; and 
they may plead this render to a scire facias or action of debt on 
their recognizance (X:). If the plaintiff proceed against the bail 
by 9eirt faeiae, the bail have until and upon the return day of the 
ecire facias to render their principal, if the sheriff' return scire 
feciy or it seems until and upon the eighth day after the return 
to the scire facias when the return has been nihil (J). Formerly 
if the render were made after action brought on the last of the 
days limited for it, it must have been made before the Court 
rose (m) ; but now, by a rule of all the Courts, B. H. 2 Will. 4, 
r. 22, " bail shall be at liberty to render the principal at any time 
during the last day for rendering, so as they make such render 
before the prison doors are closed for the night." But if, from 
any act of law of our own state, it becomes impossible to render 
the principal, the Court, or a judge at chambers, upon application, 
wilt at once order an exoneretur to be entered on the bail piece (n) ; 
or if he be in criminal custody, will enlarge the time for render- 
ing him ; or the Court of Queen's Bench, on motion, will grant a 
habeas corpus to bring him up in order to render him (o). The 
principal, if not in custody, may be arrested and rendered to the 



(i) Arum» ▼. Bmee, 2 Chitty's Rep. 
105 ; Shakegpeare ▼. PhilUpt, 8 East, 
433 ; 1 Chitty's Arch. Prac. 8th ed. 
7^2. 

(k) Wiimoref. Clerk and Howard, 

1 Ld. Raym. 156; 1 Chitty's Arch. 
Prac. 8tb ed. 783 ; Bac. Abr. tit. Scire 
Facias, C, 7 ; Moore, 888 ; Leon. 58 ; 

2 Bulst. 260. 

(I) Armitage ▼. Rigbye, 5 Ad. & El. 
82 ; Anon. 8 Mod. 340 ; and if the 
principal render himself after the se- 
cond scire faeioM awarded, and before 
judgment thereon, the bail will be dis- 
charged ; Wahnvtley ▼. Hawardf Cro. 
Eliz. 618; AyUon v. Bysion, Cro. 
Eli2. 738. And see Goodwin r. Hil 
ion, 7 Mod. 77. 



(m) Lardner v. Banage, 2 H. Bla. 
583; Simmone v. Middleton, 1 Wils. 
270 ; Webb ▼. Harvey, 2 T. R. 757 ; 
Clarke v. Bradehaw, I East, 86 ; Ste- 
venion v. Moloney, 1 Ale. & Na« 225 
(Irish). 

(fi) See notes in 13 Price, 525, 532 ; 

1 Chitty's Arch. Prac. 784, 8th ed. ; 
Falkein v. Critico, 13 East, 457 ; Wood 
V. Mitchell, 6 T. R. 247 ; Fowler v. 
Dunn, 4 Burr. 2084. 

(0) Sharp ▼. Sherif, 7 T. R. 226 ; 
Daniel V. Thompson, 15 Bast, 78 ; Cur- 
rie ▼. Kenwar, 1 B. & B. 23 ; Gibson 
V. White, 1 Dowl. 297 ; Waugh v. Ash- 
ford, 3 Dowl. 128 ; Harris v. Alcock, 

2 Crom. h Jerv. 486; Campbell ▼. 
Ackland, I Dowl. 635. 
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Queen* 8 prison, or to the gaol of the county wherein he wu i 
rested, a judge's order for that purpose having been obtained lall 
lodged with the gaoler, and a written notice of the lodgment il 
such order having been sent to the plaintifTs attorney; and tin 
bail are thereupon wholly exonerated from liability (y). 
f X*d*°f* Sixthly, the bail will be discharged if the declaration in tfc 
ration from action varies from the affidavit to hold to bail (r) ; and so if the de- 
to bold to claration varies from the affidavit in the character in which tk 
plaintiff sues, or the defendant is sued («), the defendant or In 
bail can apply to the Court for relief; but if the affidavit of debt 
and writ state the debt to be due to the plaintiff, executor of a 
deceased person, and not as executor of, and the declaration lie 
general, stating the debt to be due to him in his own rig^ht, this 
will be no variance (t). The rule is, that when the proceas m 
general the declaration may be particular, and the plaintiff msr 
declare ^t tarn or in autre droit (u). So any variance in the number 
of the plaintiffs or defendants (x), or in the name of the plaintiff cr 
defendant, unless the bail have waived the objection, will dis> 
charge the bail (y). So where the affidavit of debt discloses a 
joint cause of action the Court will not allow the plaintiff to pro- 
ceed separately against the defendants, and the declaration will 
be irregular (z), and the bail, it seems, will be discharged, for the 
bail of each defendant in actions ex contractu against several onlj 
undertake for a joint claim recoverable in the action against all 
the defendants, and not for a separate claim against their prin- 
cipal (a). So if the plaintiff declare for a different cause of 
action from that mentioned in the affidavit, to hold to baU, he 
thereby discharges the bail in toto (6). In these cases the bail 
will be discharged of their liability, and the Court or a judge, 
upon application, will order an exoneretur to be entered on the 



(g) 1 1 Geo. IV. & 1 Will. IV. c. 
70, 8. 21 ; and 5 dc 6 Vict. c. 22. 
See as to the practice, 1 Chitty's Arch. 
Prac. 8ch ed. 786, et seq, 

(r) Tetherington v. GotUding^ 7 T. 
R. 80 ; Wilkes v. Jdcock, 8 T. R. 27. 

(«) Marzetti v. Comte de Jouffroy^ 
1 Dowl. 44. 

(0 Anon, 1 Dowl. 97. 

(tt) Tidd's Prac. 9th ed. 450, 147; 
Ii»ley^ Executor, v. lUletf, 1 Dowl. 310 ; 
Spalding v. Mure, 6 T. R. 36:^ ; Stahlea 
V. Ashley, I B. »Hc P. 49 ; Chapman v. 
Khnd,2 N. R. 82; Manstey v.Sffffhewt, 



9 Bing. 310. 

(jp) Spalding ▼. Mure, 6 T. R. 363 ; 
Forbes v. PhUUps, 2 N. R. 98 ; Rogers 
V. Jenkins, 1 B. & P. 383. 

(y) GrindaU v. SmUh, 1 M. & P. 
24 ; Clark y. Baker, 13 East ; 1 Cbitty'i 
Arch. Prac. 8th ed. 663—699. 

(z) Carson t. Dowding, 4 Dowl. 
297. 

(a) Thompson v. Coder, 1 M. & Sil. 
55 ; 1 Chitty's Arch. Prac. 8th ed. 
793. 

{6) 2 Saund. 72 a. But see Taylor 
V. Wilkinson , :^ Ad. & Ell. 784. 
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3 Ail piece, and will not allow the declaration to be amended so as 

-o recharge the bail with their liability (c). Where in an action 

isommenoed before the 1 A 2 Vict. c. 110, the plaintiff brought 

r<?ire /acias on a recognizance of bail for the recovery of the 

Ekmount of a verdict taken generally on several counts, one of 

^which was in conformity with the affidavit of debt, and the others 

xiot, Coleridge, J., stayed the proceedings in scire /aeiaSy it not 

T>eiiig shown to him that any evidence was given at the trial that 

any certain sum of money was due upon the former count ((f), on 

i^he ground that the plaintiff was seeking to recover from the bail 

something for which they had never made themselves responsible 

under the bail bond. An objection of this kind must be taken 

advantage of by application to the Court or a judge to have an 

exoneretur entered on the bail piece, or to relieve the bail from 

any excess, and cannot be taken advantage of by plea to the scire 

fdciiM on the recognizance («). The declaration in ecire facias 

must correctly set out the recognizance, or upon nul tiel record 

pleaded the variance will be fatal (/). And such variance cannot 

be amended after the defendant has pleaded nul tiel record, for 

there may be a recognizance that agrees with it (^). 

Seventhly, the bail may be discharged from their liability by Jf ^jji^jf'** 
any time being given or indulgence shown to the principal without f *^J?*^ ^^^^ 
their consent, or the consent of one of them (A), by which they cipai. 
are put in a different situation from that in which they placed 
themselves by entering into the recognizance. As if the principal 
give a cognovit to the plaintiff, by which he has longer time given 
to him for the payment of the debt and costs than if he had had 
judgment against him by the ordinary course of trial in the 
action (t). So if, without notice to the bail, the plaintiff take the 
joint biQs of the defendant and another person for his debt and 
costs (k), or agree to take a composition for his debt and costs (Q. 
The application by the bail for relief on the ground of time having 



(c) Levet ▼. KibblewhUe, 6 Taunt. 
483 ; Gent ▼. Abbott, 8 Taunt. 304 ; 
1 Chitty'a Arch. Prac. 8th ed. 794. 

((0 Firth V. Harru, 8 Dowl. 689 ; 
iM\di%i^Wheelwright v. Jutting, 7 Taunt. 
304; Knight ▼. Dortey, 1 B. & B. 48. 

{e) Taylor ▼. Wilkinaon, 5 Nev. & 
M. 189; S. C, 3 Ad. & El. 784; 
Ward T. Tremmon, 4 Nev. & M. 876. 

(/) Shuttle V. Wood, 2 Salk. 564, 
600, 659 ; S. C, 6 Mod. 42 ; 2 Wms. 
Saund. 6th ed. 72 b ; and see Cooper ▼. 



Pewnefather, 7 C. B. 739. 

(^) Bucktom ▼. Hoiking, 1 Salk. 52 ; 
2 Wms. Saund. 6fh ed. 72 b. 

(A) Howard v. Bradbury, 3 Dowl • 92. 

(t) Thomoi v. Young, 15 East, 617 ; 
Stetenson ▼. Roche, 9 B. & C. 711 ; 
Bowgfield ▼. Tower, 4 Taunt. 456 ; 
Charleton v. Morris, 6 Bing. 427 ; 1 
Chitty'a Arch. Prac. 8th ed. 795. 

(i) mileson v. Whittaker, 7 Taunt. 
53 ; Vernon v. Thurley^ 4 Dowl. 660. 

(/) Thackeray v. Whittakfr, 8 Taunt. 
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been given to the principal, should always be made in a 
time after the bail knew of the agreement to give time (m) 
8. Where the Eighthlj, the bail may be discharged by a variety of 
the defend- stances which have altered the position of the defendant froe 
been altered what it was when they entered into their recognizance («), or 
it was when whereby the condition of the recognizance is not broken. Aa^ if 
entered into the causo be referred to arbitration, unless a verdict be taken fat 
niuinc^ ^^6 plaintifTs security (o) ; or if no judgment be obtained againsl 
«radition*of *^® principal (/>) ; or if the principal pay the debt and costs; 



not been 
broken 



n^zance^haa ^^ ^^ ^^^ plaintiff execute a release to the principal and faafl 

of all debts, judgments, and executions, such release maj he 

pleaded in bar (q) ; or if the principal be taken on a writ of 

ca. sa. (r) ; or if the plaintiff sue out an elegit^ and extend lands 

under it, or sue out a fi, fa,, and levy the whole amount of hit 

debt under it («). So if the bail have not justified, and have had 

their names struck out of the bail piece (t). So if the defendant 

become a peer, because it is no longer in the power of the bail to 

surrender the principal (u) ; or a member of the House of CkHn- 

mons, as the bail are entitled to be relieved where the principal, if 

surrendered, would have been entitled to have been discharged, i^ 

in custody, after final judgment {x) ; and the Court or a jndge in 

such cases will allow an exoneretur to be entered. So if from any 

act or law of our own state it become impossible to render the 

defendant, as if he be actually on board a convict ship, in order 

to be transported (y) ; or a seaman impressed in the Queen's ser- 



28; Brickwood ▼. Anwij 5 Taunt. 
614. 

(m) Vernon ▼. Thurky, 4 Dowl. 
664, per Parke, B., Knight v. Domey^ 
1 B. & B. 48 ; 1 Chitty's Arch. Prao. 
8th ed. 796. 

(n) Taylor ▼. Wilkinson, 3 Ad. & 
El. 784. 

(o) 2 Saund. 72 b ; Archer ▼. Hale, 
1 M. & P. 285 ; 4 Bing. 464, 5. C. 

{p) 1 Cbitty's Arch. Prac. 8th. ed. 
797. 

{q) Harrison ▼. Huckeley and ano^ 
ther, Cro. Jac. 401 ; and see Bhjield 
V. Grymes, Cro. Eliz. 690. 

(r) Higgvns* case, Cro. Jac. 320. 
'* if the principal be in execution the 
plaintiff cannot take the bail." Gee v. 
Fane, 1 Lev. 226. 

(«) Gubbs V. Blaclnreli, 2 Lut. 1273 ; 



Stevenson v. Roche, 9 B. & C. 707. 

(t) Humphry y. Leite, 4 Burr. 2107 ; 
Jones ▼. Tub, 1 Wik. 337. 

(») Trinder ▼. Shirley, 1 Doa^. 45 ; 
and see itat. 10 Geo. III. c. 50, s. 2. 

(or) Langridge ▼. Flood, 4 Eaat, 190. 
n ; PhiU^ V. WiUesley, 1 Doirl. •! ; 
Shetoys, Executor, ▼. Chamond, 1 Dy. 
60 a ; Holiday v. Pitt, 2 Stra. 985 ; 
1 Tidd's Prac. 9th ed. 290. And aee. 
as to the duration of the privil^e, 
Goudy ▼. Buncombe, I Exch. 430; 
and Cassidy v. Steuart, 2 M. & Cr. 
465, 466. 

(y) Wood V. MUcheU, 6 T. R. 247 ; 
Fowler ▼. Dunn, 4 Burr. 2034 ; Ver- 
gens' Bail, 2 Stra. 1217; Sharp x. 
Sheriff, 7 T. R. 226 ; Grant v. Pagan, 
4 E«8t, 190; ante, p. 308, n. (n). 
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vice (z) ; or mn alien sent out of the kingdom under the Alien 
Act (a), the Court or a judge will allow an exoneretur to be en- 
tered on the bail piece (b). So if the plaintiff be an alien enemy 
this is a good plea by bail to a scire facias (c). 

After an exoneretur has been ordered to be entered on the bail 
piece, any proceedings against the bail will be irregular (d). 

If the principal after judgment against him neither pay the poo^- 
condemnation money, nor surrender himself to prison, a scire »cS^faci(u 
faeias lies against the bail (e) : but it seems to be clearly settled, bail. 
that no proceedings, either by scire facias or action of debt, can 
be had against the bail upon their recognizance before a capias ad 
satisfaciendum is taken out against the principal, and returned non 
est inventus ; for the bail are not bound to render the principal, 
until they know by the plaintiff's suing out the writ of ca. sa, that Suing out 
he means to proceed against the person of tho defendant (/). *{?'5*^^ 
For the purpose of affording the bail this information, the writ 
must be entered in the book kept in the sheriff's office for that 
purpose ; otherwise, the Court will set aside any proceedings that 
may be had against the bail (g). It is therefore the duty of the 
bail to search the sheriff's office to know whether any ca, sa. is 
left there (A). The ca. sa., if regularly sued out and returned, 
may be filed at any time, the filing being mere matter of form (t). 
So that if the principal should die after the return of the ca sa., 
and before the return is filed, the bail are fixed, and the Court will 
not stay the filing of the return (k). And the bail are liable if 
the defendant should die after the return of the ca. sa., and before 
taking out a writ of scire facias ; or if he should die between the 



(z) Eobertwn v. Patterson, 7 East, 
405. 

(a) FoUtem ▼. Critico, 13 East, 457. 

(b) See notes in 13 Price, 525, 532. 

(c) (fMealey v.WiUon and another, 

1 Canp. 482. 

(if) Bond ▼. Itaac, 1 Burr. 409. 
'* Even if not actaally entered on the 
bail piece." 

(tf) Sparke v. Cole, 2 Lat. 1262; 
Baxter ▼. Peach, ibid. 1279 ; 2 Wms. 
Saund. 6th ed 7\d\ Com. Dig. tit. 
Bail, R, 1 . 

(/) 2 Wms. Saund. 6th ed. 71rf; 

2 Tidd's Prac. 8th ed. 1147 ; 1 Chitty's 
Arch. Prac. 8th ed. 798 ; Bac. Abr. 
tit. Scire Facias, C, 7; Sparrow v. 



Sowgate, Sir W. Jones, 29 ; Ca\f t. 
Dingley, idid. 138; South t. Griffith, 
Cro. Car. 481 ; Barcock v. Thompeon, 
Sty. 281 ; Ibid. 288, 323 ; Sparkee t. 
Coke, 2 Lut. 1273 ; Wehoare ▼. Clerk, 
1 Ld. Raym. 156 ; JVeddall v. Jocar, 
10 Mod. 267 ; Thackray v. Harris, 
1 B. & Aid. 212. 

(g) Mutton y. Reuben, 5 M. & Sel. 
323 ; 2 Chitty's Rep. 102, 5. C. 

(A) Hunt V. Coxe, 3 Burr. 1360. 

(t) Gee V. Fane, 1 Lev. 225 ; Hunt 
▼. Cojre, 3 Burr. 1360 ; Rawttnson ▼. 
Gunston, 6 T. R. 284 ; 2 Tidd's Prac. 
8th ed. 1148 

(k) RawUnson v. Guntton, 6 T. R. 
284. 
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Issuing Ca, Sa. against Principal, [Bk. III. 



Proceed- 
ings on the 
fa.aa. 



return of the ca. sa,, and the return of the second scire facias (0- 
The sheriffs return of nan est inventus is good, though the plain- 
tiff knew where to find the defendant (m) ; but if the defendant 
be already in custody of the sheriff, he cannot return non est ut- 
ventus (n). If no ca, sa, be actually sued out and returned, and 
an action of debt or a scire facias be brought against the bail, the 
bail may plead this tnatter ; but the Court it seems wOl not quash 
the scire facias, or stay the proceedings on motion (o). 

The ca. sa. against the principal shouUbe directed to the sheriff 
of the county where the action was laid {p) ; and it may be tested 
on the day on which it was issued (9), and should be made return- 
able on some day in the term in which it issues, or in the follow- 
ing term (r) ; or it may be tested of the previous term, if the de- 
fendant (consent at the trial that the judgment should be as of the 
previous term (s). There must be eight days between the teste 
and the return in the Common Pleas (f) ; in the other Courts it 
is safer to adhere to the old practice, and to have fifteen days 
between the teste and the return (ti). The reason assigned for 
allowing this time between the teste and the return is, that bail 
may have convenient time to seek the principal {x). The bail may- 
take advantage by motion, of any irregularities, as to the proceed- 
ings on the ea. «a. ; as if it be made returnable before it issued, 
or if it have been issued into a wrong county (y) ; provided the 
motion be made within a reasonable time (z). If the ca, sa. be 
not sued out within a year after judgment has been signed, the 
judgment itself must be revived by scire facias (as it is then pre- 
sumed to have been satisfied, unless revived (a), ) before any pro- 



(0 Barry ▼. Barry, 2 Stra. ; 2 Ld. 
Raym. 1452, S, C, ; Glyn v. Yates, 1 
Stra. 511. 

(m) 2 Tidd's Free. 8th ed. 1147* 
citing Smtoe y. WaUaee, MS. ; 2 Wms. 
Saund. 6th ed. lie, 

(») Ibid, citing Fortyth v. Marriott, 
1 N. R. 251 ; Burke9 v. Maine, 15 
East, 2 ; Ward v. Brumfit, 2 M. & S. 
238; Briggs v. Richardwn, 2 Dowl. 

158. 

(0) Phi^t T. Manuel, 5 D & R. 
615 ; R. £. 5 Geo. II. r. 3 ; 1 Chitty's 
Arch. Prac 8th ed. 798. 

{p) 2 Wms. Saund. 6th ed. 72 ; 
Galway j.Laporte, 2 Bing. N. C. 456 ; 
4 Dowl. 639. 



(9) 3 & 4 Will. IV. c. 67, a. 2 ; 1 
Chitty's Arch. Prac. 8th ed. 798. 

(r) 1 Chitty's Arch. Prac 8th ed. 
799. 

(#) Hovenden v, Crowther, 1 Dowl. 
170. 

(0 Kymer v. Sydserf, 5 Scott, N. R. 
193. 

(tt) 1 Chitty'a Arch. Prac. 8th ed. 
799 ; BuU t. RusseU, 1 Salk. 602 ; 2 
Wms. Saund. 6th ed. 72. 

(jT) Alyson ▼. Byston, Cro. Elix. 
738. 

(y) La Porte*9 BaU, 4 Dowl. 639 ; 
2 Bing. N. C, 456, S. C. 

(z) Pocock V. Cockerion, 7 Dowl, 21 . 

(fl) See ante^ book i. ch. ii. 
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ceedings can be had against the bail : proceeding in such a case, 
without tL scire facias to revive the judgment, would be an irregu- 
larity ; and, on application to the Court by the bail, the writ of 
ca. sa. might be set aside (6). 

The ea. sa. must lie the last four days before the return (exclu- 
sive of the day of lodging it and of the return day) in the sheriff's 
office (c), otherwise the proceedings will be irregular (d). But the 
irregularity cannot be taken advantage of by plea(«). These 
days must be searching days, Sundays and non-juridical days not 
being reckoned, even although the last of the four days (/). In 
London and Middlesex the ca. sa. must also be entered four 
clear days in the public book kept at the sheriff's office for that 
purpose (g). 

The ca. sa. beine: intended merely as a notice to the bail of the Thesheriff'i 

^ • retarn of 

plaintiff^B intention to proceed against them, the sheriff returns non est tu- 
non est inventus as a matter of course, without making any attempt 
to arrest the defendant (A). But if the defendant be already in 
custody of the sheriff, and the plaintiff knew it, although in ano- 
ther suit, and by a different name, it will be irregular in the 
sheriff to make this return, or for the plaintiff to procure it to be 
made, and the proceedings against the bail will be set aside on 
that ground (t). If a writ of error have been sued out, and notice 
of it given to the plaintiff, he cannot issue a ca. sa. to fix the 
bail without the leave of the Court or a judge (k). 



{d) See BlancAenay v. Bvrt, 4 Q. B. 
710; Gawler v. TaUy, 1 H. Bla. 74 ; 
Mortimer v. Figott^ 2 Dowl. 615; La 
Porte's Bail, 4 Dowl. 639 ; and see 
Chohnondeley v. Beating, 2 Ld. Raym. 
1096. Per Powell, J.—** Because they 
cannot take advantage of an error in 
a collateral action." 6 Mod. 304 ; 
Holt, 90, S. C. ; Campbell V. Cumming, 
2 Burr. 1187; 1 Cbitty's Arch. Prac. 
8th ed. 799 ; Haywood v. Ribbans, 4 
East, 310. 

(c) R. E. 5 Geo. II. r. 3 ; Awm 2 
Salk. 599 ; 2 Saund. 72 £ ; I Chitty's 
Arch. Prac. 8th ed. 799 ; Sandon ▼. 
Proctor, 7 B. & C. 800. 

{d) Cock ▼. Brockhurst, 13 East, 
588 ; FumeU v. Smith, 7 B. & C. 693 ; 
WHum V. Farr, 4 B. & Aid. 537 ; 
Howard v. Smith, 1 B. & A. 528. 

(<•) Sandon v. Proctor and another, 



7 B. & C. 800. 

(/) Scott V. Larkins, 7 Bing. 109 ; 

4 Moo. & P. 748 ; 1 Dowl. 200 ; S. C, 
7 B. & C. 800 ; Armitage ▼. Rigbye, 

5 Ad. & £1. 76 ; Goodwin v. Lugar, 

6 M. & Sel. 133. 

(y) R. H. 2 Will. IV. r. 77; Hut- 
ton V. Reuben, 5 M. & S. 323; 2 
Chitty's Rep. 102, S. C, 

(A) Hunt V. Cox, 3 Burr. 1360. 

(f) Ward V. Brumfit and another, 2 
M. & S. 238 ; Briggt v. Richardson, 2 
Dowl. 158 ; Sanderson v. Parker, 9 
Dowl. 495. 

{k) Temple v. Turner, 6 M. & W. 
152; 8 Dowl. 246, S. C.\ Levy ▼. 
Price, 2 M. & W. 583 ; Knight ▼. 
Thynne, 9 Dowl. 964 ; Gibbs v. Tre- 
vannian, 8 Duwl. 140 ; Tidd, 9th ed. 
1154 ; 1 Chitty's Arch. Prac. 8th ed. 
519. 
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Form of Set. Fa. 



[Bk. Ill, 



oa. sa. for A ca, sa. may be iesued for the residae of the debt after a pdut 

debt. has already been recovered under a fi. fa., and the same rules 

apply as to fixing the bail for the residue of the debt (Q. 

Before a scire facias is sued out against the bail upon the re- 
cognizance, the bail piece ought to be filed, and an entry be made 
of the recognizance on a roU, and docketed (m). This, howeyer, 
may be done at any time before the bail are called upon to plead ; 
but if it be not done they may plead nul tiel record; and if the roll 
be carried in afterwards they may withdraw their plea, and the 
plaintiff will have the costs of the plea to pay (n). In the Queen's 
Bench the recognizance is not a record tiU entered. In the Com- 
mon Fleas it is a record immediately upon the first caption, and 
binds the lands before it is filed at Westminster (o). 
Form of The form of entry of the recognizance in all the Courts, sboold 

cognizance, commence with a statement of the writ. By the General lilies 
of H. T., 2 Will. IV. r. 1, s. 80, "a scire fadas upon a recog- 
nizance taken in Sergeants' Inn, or before a commissioner in the 
country, and recorded at Westminster, shall be brought in Mid- 
dlesex only, and the form of the recognizance shall not express 
where it was taken." 

The plaintiff may proceed either by scire facias or by action of 
debt (jp). The bail are only liable to the sum sworn to by the 
affidavit of debt and the costs of suit, not exceeding in the whole 
the amount of their recognizance {q). 
Form of The scire facias against the bail must issue out of, and be made 

rt/bdoM. jig^^iu^able in, the Court in which the action was depending uid 
in which the record is supposed to remain (r) ; and if the recogni- 
zance be recorded at Westminster, it must be brought in Middlesex 
only («). In form it sets out the rocognizauce, the judgment, and 
that the principal has not paid the damages, nor rendered himself, 
and then commands the sheriff to make known to the bail that 
they be at Westminster, &c., on, &c., to show, &c. (f). The scire 



{I) Steoeruon ▼. Rode, 9 B. & C. 
707. See farther as to the points of 
practice, 1 Chitty's Arch. Prac. 8th ed. 
800. 

(m) See ante, p. 304. 

(fi) 2 Wms. Saund. 6th ed. 72 a ; 
Tidd's New Prac. 157. 

(o) 1 Chitty's Arch. Prac. 8th ed. 
801 ; Tidd, 9th cd. 277. 

(p) Ante, p. .305. 

{q) 1 R. G. H. T., 2 WiU. IV. s. 



21 ; Vantandau ▼. Nath, 2 Dowl. 767. 

(r) 2 Tidd's Prac. 8th ed. 1150; 2 
Wms. Sauod. 6th ed. 72 a; CuUam 
V. HardUty, 3 Salk. 320; 2 CLitiy's 
Arch. Prac. 8th ed. 1026. 

(») R. H. T., 2 Will. IV. r. 80. 

(/) See references to the forms, j9oa/, 
Append. And further as to the prac. 
tice, 1 Chitty's Arch. Prac. 8th ed. 800 ; 
2Tidd'8 Prac. 8th ed. 1150. 
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facias must strictly pursue the terms of the recognizance on 
'vrbich it is founded (u). The scire fadw may issue either sepa- 
rately against each of the bail {so), or jointly against both, the 
recognizance upon which the 9cire facias issues binding the bail 
jointly and severally. But if the scire fadcts issues jointly against 
both, both defendants must be in Court before either are declared 
against (y), and if one only be summoned and declared against, 
the proceedings against him will be irregular (y). But although 
the scire facias be joint, yet the execution may issue upon it 
aeverally against either of the bail, the record upon which it issues 
binding jointly and seyerally (s). 

The scire facias may be sued out and tested on the return day ^^f^l^ 
of the ca. sa. (a), or at any time afterwards, if in term time (b) ; may b€»ued 
for as the writ of scire facias does not come within the 12th sec- 
tion of the Uniformity of Process Act, the writ must be tested in 
term time (c), and must be made returnable on a day certain in J^**®" r*^- 
term (d). Four days exclusive are sufficient between the teste and 
the return of the scire facias (e), where one writ only is intended 
to be issued ; but it is usual to allow a longer time where the bail 
are not summoned, but merely have notice of the scire facias {f). 
The scire facias must be left at the sherifTs office four clear 
searching days before the return day (^). If an alias scire facias 
be issued, it should be tested on the return day of the first scire 
facias (A) ; and there must be fifteen days between the teste of 
the first writ and the return of the alias (t), without regard to the 
number of days between the teste and return of each (Jc). The 
scire facias must not bear teste on a Sunday, as that is not dies 



(«) 2 Chitty's Arch. Prac. 8tb ed. 
1025 ; 2 Wms. Saand. 6th ed. 72 h, n. 

(or) Gee ▼. Fane, 1 Lev. 225 ; Swaitu- 
bury V. PHngh, 10 B. & C. 754 ; Clarke 
V. Cornish, 8 Mod. 199. 

iy) Swaintbury ?. Pringle, 10 B. & 
C. 754; Udd'f Prar.. 1127; Iropey, 
477 ; bat see Cocks v. Brewer, H M. 
& W. 53 ; per Parke, B., and Rex, y. 
Young, 2 Anstr. 44^ ; Newton y. Max- 
well, 2 Cr & Jer. 635 ; 2 Wms. Saand. 
72/, n. 

(/) Gee V. Fane, 1 Lev. 226. 

{a) Sandland v. Claridge, 2 Dowl. 
115; Armitage v. Rigbye, 5 Ad. & El. 8 1 . 

{b) Stewart ▼. Smith, 2 Ld. Raym. 
1567; 2 Stra. 866; S. C, Shivers ▼. 



Brooks, 8 T. R. 628. 

(c) Seaton v. Heap, 5 Dowl. 247 ; 
Edgellv. Curling, 8 Scott, N. R. 665 ; 
Bosanquet t. Graham, 7 Jar. 8'i2. 

{d) Eden ▼. Wells, 1 Stra. 694 ; 2 
Ld. Raym. UV^S.C, 

(e) Bell V. Jackson, 4 T. R. 663. 

(/) 1 Chitty's Arch. Prac. 8th ed. 
802. 

(g) Armitage V, Rigbye, 5 Ad. &E1. 
81 ; WilHams ▼. Brown, 2 Dowl. 749. 

(h) Goodwin ▼. Peek, 2 Salk. 599 ; 
Anon, 6 Mod. 86. 

{}) Anon, 7 Mod. 40; 2 Salk. 599. 

(k) 2 Sellon's Prac. 53 ; Elliot ▼. 
Smith, 2 Stra. 1139 ; Combe ▼. CuttiU, 
3 Bing. 162. 
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Signing Judgment on Set. Fa. 



[Bk. IU. 



Amend' 
ment of 



Signing 
judgment 
on 9cire 
Jhcku. 



juridicua (I), The eUias scire facias must be left in the shjenflTt 
office four days exclusive of Sundays (m), as well of tbe day on 
which it was lodged (n) as of the return day ; the days must be 
the last four days (o). 

The sdre facias against bail may, in the discretion of the 
Kite facias. Court, be amended by the record of the recognizanoe (^) ; 
but the Court, in the exercise of their discretion, will not think 
proper to cure any irregularities of which the bail are entitled to 
take advantage (q). 

By E. a. H., 2 Will. IV. r. 81, " No judgment shaU be signed 
for non-appearance to a scire facias, without leave of a Court or a 
judge, unless the defendant has been summoned ; but snch judg- 
ment may be signed by leave, after eight days after the return of 
one scire facias.^* In practice, the judges, befSwe they grant leave 
to sign judgment, have required proof that notice has been sent to 
the bail, if their residence be known, or if it be not, that proper 
attempts have been made to ascertain it. But this is entirely dis- 
cretionary with the judge (r). And the plaintiff must show, bv 
affidavit, that he has attempted to summon the bail or to give 
them notice, and show what endeavours he has made for that pur- 
pose («). Where the bail are not summoned, they may render 
their principal at any time within eight days from the return of 
the scire facias, under the R. G. H., 2 Will. IV. r. 81 {t) ; or even 
later, if they have not received notice of the scire facias (u). 

If a writ of error be allowed, though not returned, it is in itself 
a supersedeM, and may be pleaded by the bail to have been issued 
and allowed after the issuing, and before the return of the ca. sa. 



(0 2 Sellon'8 Prac. 53 ; Barret ▼. 
Cleydon, 2 Dyer, 168 a. 

(m) Prater ▼. Miller, 1 Dowl. 141 ; 
Anon, ib. 142. 

(n) Scott V. iMrkins, 1 Dowl. 202. 

(o) Forty v. Hermer, 4 T. R. 583 ; 
Willianut v. Mason, 1 East, 89, n. ; 2 
Wms. Saund. 6th ed. 72 z. 

{p) PerHna v. l^etit, 2 B. & P. 
275 ; Buxom v. Hoskinf, 6 Mod. 263 ; 
Reg. V. Aires, 10 Mod. 258, 354. 

{q) Fuhpood ▼. Annis, 3B.& P. 321 . 
Stevenson t. Grant, 2 New Rep. 108 ; 
BratweU v. Jeco, 9 East, 316 ; Reg. v. 
Eyre, 1 Stra. 43 ; HoUand y. PkiUips, 
10Ad.&E 149. 



(r) Armitage ▼. lUgbye^ 5 A. & E. 82. 

(s) Higgins ▼. miis, 1 Dowl. 447 ; 
Wimalw. Cook, 2 Dowl. 173; &im. 
derson ▼. Broum, 6 Dowl. 1 1 ; Jerr. 
N. Rules, 82, n. ; Lockwood t. Orme, 
ib.\ 1 Chilty'sArch. Prac. 8th ed. 802; 
Wikon V. Biden, 4 M. & P. 537 ; 
Newton t. MoJFwell^ 2 C. & J. 635 ; 
Wright ▼. Page, 2 W. Bla. 837 ; Ss 
parte Righye, 6 N.*& M. 773 ; 5. C, 
5 Ad. & E. 76. 

(0 Saunderson v. ^rotrn, 7 Ad. & E. 
261 ; 6 Dowl. 9, S. C. 

(u) Newton v. Flighty Jerv. New 
Rules, 83, n. ; 1 Chittj's Arch. 803 ; 
Cole ▼. BuckUmd, 2 Stra. 872. 



Cht- IV.] Limitation of Recognizance. 319 

a.^Ainst the principal, so as to avoid the proceedings against them 
\yy ^eire facias on their recognizance (x). 

Sefore judgment against the hail on the scire facias can be ^"*® *^ »P" 
signed, there must he a rule to appear (y). Bj E. G. H., 2 Will. 
IV- r. 82, " a notice in writing to the plaintiff, or his attorney, or 
agent, shall be a sufficient appearance by the defendant on a scire 
ykzdas^ 

Xf a judge's order have been improperly obtained, allowing a ^*i*"* 
jixdgment to be signed on a scire facicu, where the bail have not judge's 
been summoned, or had notice of the proceedings, they should judgment. 
apply to the court to set aside the order, or they will not be 
allowed to impeach it on a motion by them to set aside the pro- 
ceedings (z) . 

IBy the Law Amendment Act, 3 & 4 Will. IV. c. 42, s. 3, the ^re Facias 

•' . ' . . , . muat issue 

scire facias upon the recognizance must issue within twenty years witwn 20 
^^ after the cause of such action ;" that is, after the forfeiture of 
th.e recognizance, and '* not after." (a) 

It seems that after a scire facias against bail, error brought on 
th.e principal judgment is not a supersedeas to the proceedings in 
th.e scire facias (b). 

For references to the forms of the writ of scire facias on recog- 
nizance of bail, see posty Appendix. 

(j:) Sampson v. Brown and another , tice, 2 Chitty's Arch. Prac. 8th ed. 

2 East, 439. 1026. 

(y) 1 Chitty'8 Arch. Pr. 8th ed. 803. (b) 1 Rol. Rep. .371 ; Poph. 186 ; 

(z) Lndbrook ▼. Hewett, 1 Dowl. Com. Dig. tit. fiaU, (R. 1); Ward 

488. ▼. BendaU, 1 Ld. Raym. 342 ; Parkins 

(a) See an/«, p. 14» and the prac- v. Wilson, 2 Ld. Raym. 1259. 
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CHAPTER V. 



OF SCIRE FACIAS ON RECOGNIZANCE OF BAIL IN ERROR. 



T%e Ancient Rule of Common Law 
at to WriU of Error, p. 320. 

Statutes requirtTtg Ttecognizance 
to be entered into to prosecute 
the Suit and sati^ the Debt, 
Damages, and Costs of the 
Judgment on bringing Writ of 
Error, p. 320. 

Depositing Money in Lieu of Bail, 
p. 323. 

Construction of those Statutes, p. 
323. 



Amount of Bail, p. 323. 

Scire Facias on the Recogjuzance, 

p. 324. 
Proceedings on the Scire Facias, 

p. 324. 
Belease, Plea of, p. 325. 
Error does not lie on Judgm e n t om 

Scire Facias, p. 326. ' 

Bail on Error before Parliament 

p. 326. 
Bail on Error on a Prosecution for 

a Misdemeanor, p. 325. 



The ancient 
rule at oom- 
mon law as 
to writs of 
error. 



Statutes re- 
quiring re- 
cognizance 
to oe enter- 
ed into to 
prosecute 
the suit and 



A.ycTENTLY, on a writ of error being brought to reverse a judg- 
ment, by one who was party or privy to the record (by whom only 
such a writ can be obtained) (a), for any error in the foundation, 
proceeding, judgment, or execution of a suit (b), no bail was 
required at common law ; and it was early felt as an inconveni- 
ence, that the defendant, by bringing a writ of error, might delay 
the plaintiff of his execution, without giving any security for the 
prosecution of the writ, or for the payment of the debt or dam- 
ages recovered by the former judgment in case it should be 
affirmed, or the writ of error should be discontinued, or the 
plaintiff in error should be nonsuited (c). To guard against this 
inconvenience, the Courts would not allow the writ, nor a super- 
Bedeas upon it, until some error was shown to them in the 
record (rf). More effectually to prevent this evil, the statute 3 
Jac. I. c. 8 (made perpetual by 3 Car. I. c. 4, s. 4), was passed, 
which enacts, that " no execution shall be stayed or delayed upon 
or by any writ of error or supersedeas, thereupon to be sued for 



(a) 1 Rol. Abr. 748 ; Sty. 254, 280; 
2 Tidd's Prac. 8th eJ. 1189. 
ib) Co. Lift. 288. b. 
(e) 2 Tidd's Prac. 8th ed. 1203. 



(rf) I Hen. VTI. 19 ; Eure t. TVr- 
ton, 1 Vent. 266 ; Hondas^ v. Afor- 
gan, 2 Wils. 144 ; 2 Tidd's Prac. Sth 
ed. 1203. 
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'C^he reversing of any judgment in any action or bill of debt upon J*^"^^® 
WLTiy single bond for debt, or upon any obligation with condition ges. and 
^or the payment of money only, or upon any action or bill of debt judgment 
"for rent, or upon any contract sued in any of the Courts of record writ of 
«it Westminster, or in the counties palatine of Lancaster or 
X^urham [nor by the 19 Geo. III. c. 7, s. 6, for reversing any 
judgment given in any inferior Court of record, where the dam- 
Ages were under 10/. (since extended to 20/. by the stat. 7 & 8 
K^eo. IV. c. 71, s. 6,) (e)], unless the person or persons in whose 
-name or names such writ of error shall be brought, with two suffi- 
cient sureties (such as the Court where the judgment was given 
ahall allow of), shall first be bound unto the party for whom the 
judgment was given by recognizance, to be acknowledged in the 
same Court in double the sum adjudged to be recovered by the 
former judgment, to prosecute the said writ of error with effect, 
«nd also to satisfy and pay, if the said judgment should be af- 
iirnied, or the writ of error non-prossed, all and singular the debts, 
damages, and costs adjudged upon the former judgment, and all 
costs and damages to be awarded for the delaying of execu- 
tion" (/). 

The operation of this statute was extended to other actions by 
tbe 13 Car. II. stat. 2, c. 2, s. 9, by which it is enacted, that '^ no 
execution shall be stayed in any of the Courts mentioned in the 
statute 3 Jac. I. by any writ or writs of error, or supersedeas 
thereupon after verdict and judgment in any action of debt 
grounded upon the statute 2 & 3 Edw. VI. c. 13, for not setting 
forth tithes, nor in any action upon the case, upon any pronii^e 
for payment of money, actions sur trover, actions of covenant, 
detinue, and trespass, unless such recognizance (and in such 
manner as by the former Act is directed), shall be first acknow- 
ledged in the Court where the judgment is given.'* 

And by statute 16 <& 17 Car. II. c. 8, s. 3 (made perpetual by 
statute 22 & 23 Car. II. c. 4), it was enacted that no execution 
shall be stayed in any of the aforesaid Courts (those mentioned 
in 3 Jac. I.) by writ of error or supersedeas thereupon, after 
verdict and judgment in any action personal whatsoever, unless a 
recognizance, with conditions according to the statute 3 Jac. I., 
sball be first acknowledged in the Court where such judgment 
shall be given ; and further, that in writs of error to be brought 

{e) Furnish y. Swan^ 10 B. & C. 458 ; to what actions this statute is confined ; 
Crooken ▼. Longden, 5 Bing. N. C. 410. and see notes to Jacques ▼. Cesar, 2 
(/) See2Tidd'sPrac.8thed.ll05,as Wms. Saund. 6th ed. 101 m. 
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upon any judgment after verdict in any writ of dower, or in w 
action of ejeetione Jimus, no execution shall be stayed, xinleas tix 
plaintiff or plaintifis in such writ of error, shall be bound unto tfe» 
plaintiff in such writ of dower, or action of e^eetione Jtrwue, in suck 
reasonable sum as the Court to which such writ of error shall he 
directed shall think fit, with condition that, if the judgment shiH 
be affirmed, or the writ of error discontinued in d^anlt of tke 
plaintiff or plaintiffs therein, or the said plaintiff or plain tiffc be 
nonsuit in such writ of error, that then the said plaintiff or 
plaintiffs shall pay such costs, damages, and sums of money as 
shall be awarded upon or after such judgment affirmed, disocm- 
tinuance, or nonsuit. And to the end that the same sum and 
sums and damages may be ascertained, it is enacted by sect. 4, 
" that the Court wherein such execution ought to be granted upon 
such affirmation, discontinuance, or nonsuit, shall issue a writ to 
inquire as well of the mesne profits as of the damages by any waste 
committed after the first judgment in dower, or in efeciione Jfrma ; 
and upon the return thereof judgment shall be given, and execu- 
tion awarded for such mesne profits and damages, and also for costs 
of suit.** 

These two last-mentioned statutes are confined to judgments 
after verdict, and do not extend, like the statute of 3 Jac. I. c. 8, 
to judgments by default upon demurrer and nul tiel record; thoe- 
fore a writ of error upon these last judgments, was a sttpersedees 
without bail in such actions as are not enumerated in 3 
Jac. I. (^). • 

Now, however, by statute 6 Greo. IV. c. 96, s. 1, " for prevent- 
ing the delays occasioned to creditors by frivolous writs of error, 
brought on judgments given in his Majesty's courts of record at 
Westminster, and in the counties palatine,** it is enacted, that \ 
"upon any judgment hereafter to be given in any of the said 
Courts, in any personal action, execution shall not be stayed or 
delayed by WTit of error or supersedeas thereupon, without the 
special order of the Court (A), or some judge thereof, unless a re- 
cognizance, with conditions according to 3 Jac. 1, c. 8, be first 
acknowledged in the same Court." Consequently bail in error ia 
now required in all cases after judgment for the plaintiff in any 
personal action, whether after verdict or by default, &c., unless it 
be otherwise ordered by the Court or a judge (i). And bail in 

{g) See notes to Jacques ▼. Cesar, 2 (A) Williams v. DownmaHj 7 Q. B. 

Wms. Saund. 6thed. 101/»; 2Tidd'8 112. 

Prac. 8th ed. 1208 ; 1 Chitty'i Arch. (i) See notes to Jacfues ▼. Cemr^ 

Prac. 8th ed. 493. 2 Wms. Sannd. 6th ed. 101 1? ; and * 
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error is now reqiiired by this Act, although there be real error in 
form on the face of the record (Jc) 

But it seems that bail may be dispensed with on depositing Soney fc?* 
money in lieu of bail(Q; and it appears doubtftil whether the i*®'*^^^"!- 
Court has not power under the 6 GFeo. lY, c. 96, in all cases to 
stay execution without bail in error (m). The statutes requiring Conatruc- 
bsil in error have been held to be confined to eases where judg- sututM. 
ment has been given for the original plaintiff, and not to extend 
to judgments given for the defendant below: and a party there- 
fore who is plaintiff both below and above, need not give bail in 
error (n). And neither the statutes nor the new rules apply to 
errors in fact or in process (p) ; therefore bail in error coram nobU, - 
or vobis, is not necessary ; for such a writ of error is not a super- 
sedeas of execution in itself, although the plaintiff cannot take out 
execution without the leave of the Court {p). 

If a second writ of error is brought upon the judgment of 
affirmance, bail must be again put in upon the second writ (9) ; 
and if the writ be amended, fresh bail must be put in to the 
amended writ (r). 

By a general rule of all the Courts, H. T., 2 Will. IV. r. 1, s. ^^®"^* ^ 
26, *' a recognizance of bail id error shall be taken in double the 
sum recovered, except in a case of a penalty ; and in case of a 
penalty, in double the sum really due, and double the coats." 

The bail in error bind themselves by their recognizance (ac- 
cording to the statute (3 Jac. I. c. 8), to prosecute the writ of 
error with effect, and also to satisfy and pay the debt, damages, 
and costs awarded by the former judgment, and also the costs and 
damages to be awarded for the delaying of execution, if the said 
former judgment should be affirmed, or the writ of error be non- 



Wimanu v. Doumman, 7 Q. B. 112 ; 
and see Netebtndt t. Hohnefy 4 Q. B. 
858. 

(*) JFordawwth ▼. Gibwn, 1 Moo. 
ftp. 501; 4Bing.572, 5. C. 

it) ColHnt Y. Gwytme, 2 M. & So. 
775 ; Gwywne ▼. Cotfinf , 9 Dowl. 70 ; 
see notes to Jaequeu ▼. Cemr, 2 Wms. 
Sannd. 6th ed. 101 p, 

{m) Willianu and others ▼. Doum- 
moftf 2 Dowl. & Lowndes, 134. 

(n) Duvergier ▼. FeUowe»t 7 Bing. 
463; 5 M. & P. 403, S, C, ; Truman 
▼. Garden, 1 Dowl. & Ry. 184 ; 2 
TIdd's Prac. 8th ed. 1209; 2 Wms. 



Saund. 6th ed. lOl p; 1 Chitty's 
Arch. Prac. 8th ed. 494. 

(0) Levy ▼. Price, 2 M. & W. 533. 

(p) Knight v. Thynne, 9 Dowl. 984; 
Qibbe ▼. Trevanniont 8 Dowl. 140. 

{q) TiUy v. Richardson, 1 Salk. 97 ; 
Colebrooky. Diggs, 1 Stra. 527. 

(r) Rqfael ▼. Vereltt, 2 W. Bla. 
1067 ; 1 Chitty's Arch. Prac. 8th ed, 
494. As to the nature and amount of 
the recognizance entered into by the 
bail, their jastification, &c. see 2 Tidd's 
Prac. 8th ed. 1213 ; 1 Chitty's Arch. 
Prac 8th ed. 494, 496 ; 2 Wms. Saund. 
6th ed. 101 q, 

T 2 
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prossed («). If the judgment therefore be sfl&rmed, or the wnt « 
error be discontinued, or the plaintiff be non-prossed, the hdH wet 
liable on their recognizance (/), for such damages and oosts as sr 
given by the Court of error (u), and for interest on that sum froa 
the time of the affirmance {x) ; and the defendant in error has las 
OT thei^ option to proceed against them on their recognisance^ either by 
***'*****'^' scire fadoM or by action of debt, in the same manner as the 
plaintiff may proceed against bail to the action (y). 

The engagement of the bail being absolute to pay the debt and 
costs, if judgment should be affirmed, &c., they cannot dischsige 
themselyes of their responsibility by rendering their principal (r) ; 
and a plea that the principal has rendered himself in execation, is 
no bar to the action (a), nor are they entitled to relief by his 
bankruptcy and certificate pending the writ of error {z)^ nor even 
if the principal be taken upon a ca, sa, for the same debt and 
damages and costs in error (6). Nor will the bankruptcy and 
certificate of either or both the bail, before affirmance of the judg- 
ment, be any bar to proceedings against them on their recog- 
nizance (e). Whilst the names of the bail remain on the bail- 
piece they are liable {d ) ; but if they do not justify, they may 
have their names struck out of the bail-piece, upon application to 
the court («). 
In order to proceed by scire fctcias against the bail, the reoog- 



Proeeed- 



onthe 



•cirt facia*, ^i^ance must be entered and the roll carried in and docketed, as 
directed ante^ in proceedings against bail to the action {/). The 
scire facias in this case is tested, and made returnable in the same 
manner as against bail to the action {g). 

If the plaintiff in error have joined in the recognizance, the scire 
facias must be either against him and both the bail, or against 



(«) 19 Geo. III. c. 70, 8. 5. 

(0 Roe ▼. Whitehead, Barnes, 409 ; 
Dieieneon v.Heaeliine, 2 M. & Sel. 210. 

(«) CoOifu V. Gwytme, 2 Scott's N. 
R.85. 

(*) FHth ▼. Lerausr 2 T. R. 57 ; 2 
Doug. 753, S. C. ; Doe ▼. Reynoldi, 1 
M. & Sel. 247 ; Weffbrd ▼. Davidtotit 
A Barr. 2127. 

(y) See antef Uit chapter. 

{i) Souiheote v, Braiihwaite, 1 T. 
R. 624 ; Lofft, 238 ; 2 Tidd's Prac. 8th 
ed. 1212; 2 Wmi. Saund. 72 c. 

(a) Jutten t. Monk and another, 
Cro. Jac. 402. 



{b) Perkins J. Pettit and another, 2 
B. & P. 440. 

(c) Hockley r. Merry, 2 Stra. 1043. 
** Beoaaae the debt is bat a oontiogeat 
one, for which the plaintiff cannot oomc 
in nnder the commission.'' 

{d) Oould ▼. Hobnstrom, 7 East, 
580 ; Dickenson t. HeeeUine, 2 M. & 
Sel. 210. 

(e) Jones ▼. 7^, I Wils. 537 ; Say. 
58, S» C7* 

(/) See ante, last cbi^. p. 316; 1 
Cfaitty's Aroh. Prac. 8th ed. 800 ; 2 
Tidd*s Prac 8th ed. 1214. 

(^) See ante, last chap. p. 316. 
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«ach of them severally, otherwise the bail may demur or plead in 
abatement (h). 

The venue must be laid in Middlesex, whether the recognizance 
'vrere taken in Court or at a judge's chambers, or before a com- 
missioner in the country (t), because the record of the recogni- 
zance is filed there, and must be ultimately returned there {k). 

The baU may plead, in bar to the scire facias^ a release made to Beiew*. 
the principal and bail of all debts, judgments, and executions 
betwixt the first judgment and before its affirmance (/). But a 
plea of payment by the principal of a less sum than the judgment, 
in satisfaction, is no answer, and a bad plea (m). 

It seems that error on a judgment in scire faeiasy against bail, ^n^r doM 
mrill not lie, it not lieing any of those actions mentioned in the Judgment 
statute whereof a writ of error lies, nor is the bail any party who /ac<a«. 
may have a writ of error of the first judgment (n). 

If the judgment be affirmed in error, and error be brought in Bau on 
Parliament on the judgment in error, new bail is required, as the parliament. 
first recognizance does not include payment of costs to be as- 
sessed in the House of Lords (o). See references to the forms, 
posty Append. 

By the 8 & 9 Vict. c. 68, s. 1, execution of a judgment upon a Bail on 
prosecution for a misdemeanor, while a writ of error is depending prosecation 
to reverse such judgment, may be stayed until such writ of error meanOT.' ^ 
shall be finally determined, on the defendant entering into a 
recognizance to be acknowledged before one of the judges of her 
Majesty's Court of Queen's Bench, or one of the Commissioners 
appointed to take special bail in actions depending in the Superior 



(A) King ▼. Young, 2 Anstr. 448 ; 
Beg. ▼. Chapman^ 3 Anstr. 811 ; 2 
Wois. Saund. 72 c ; or moie to set 
aside the declaration for irregularity, 
Knowlet t. Johnson, 2 Dowl. 653. 

(f) See Reg. Gen. H. T. 2 Will. IV . 
r. 1, $ 80, ante, 316 ; and 1 Cbittj's 
Arch. Prac. 8th ed. 801 ; 2 Wmi. 
Sannd. 72 d, 

(k) See Hartley ▼. Hodgson, 2 J. B. 
Moore's Rep. 70,/;«r Park, J.; S. C., 
8 Taunt. 171. 

(Q Harrison ▼. Huchsley and others, 
Cro. Jac. 401 ; S. C, \ Roll. Abr. 
335 ; Moore, 852 ; 2 Bulst. 230 ; Co. 
Liu. 290. b. 

(m) Holtnes v. Browne, 2 Ley. 212 ; 



and see other pleas, Askew ▼. Downes, 
RolL R. 361 ; Barrett v. Miiward and 
another. Vent. 75. 

(ii) Vaughan ▼. WiiUams, Cro. Jac. 
171 ; Atwood ▼. Burr, 5 Mod. 397 ; 
27 Eliz. c. 8, s. 2 ; 2 Wms. Saund. 
71 a, n. ; NeviU ▼. South and another, 
Cro. Car. 286 ; Lancaster t. Keyleigh 
and others, Cro. Car. 300 ; Anon. Cro. 
Car. 464 ; Harvey v. WilHams, 1 Roll. 
Rep. ; Wingate v. Stanton, 1 Vent. 38 { 
Hartop ▼. HoU, 1 Salk. 263 ; 1 Will. 
TV. c. 70, s. 8 ; Williams ▼. Moor, 2 
Keb. 176 ; but see King v. Simmonds, 
1 Ho. of Lords Cases, 754, 770, and 
Cross ▼. Law, 6 M. & W. 217, 223. 

(o) 7% ▼. Richardson, 1 Salk. 97. 
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Courts, with two sufficient sureties, to be approved of by tsoA 
Judge or Commissioner, in such sum as either shall direct, to pro^ 
secute such writ with effect ; and in case the judgment shall be 
affirmed, forthwith to render the said defendant to prison, accordr 
ing to the said judgment, where imprisonment shall have been 
adjudged ; and every such recognizance shall, after justification of 
bail, be filed of record in the said Court of Queen's Bench, in 
like manner and upon payment of the like fees as in the case of 
other recognizances filed in the Crown Office in that Court ; the 
Judge of the said Court and the Commissioner to have the like 
powers in respect of justifying such bail in error and the exami- 
nation of the sureties ; and the like rules shall apply as in respect 
of special bail in acticms depending in such Cburt (f>). Prorided 
always, that if any defendant be under legal disability, it shall be 
sufficient if two persons, to be approved of by such judge or com- 
missioner, shall become bound by recognizance on behalf of such 
defendant, to be acknowledged and conditioned as aforesaid. 

{p) See anttt bk. iii. ch. i?. p. 303 ; on recognuanoei in the Crown Oflke* 
and see the practice as to tcire facuu ante, p. 298. 
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CHAPTER VI. 

SCIRE FACIAS AGAINST PLEDGES IN REPLEVIN AND AGAINST 

THE SHERIFF. 



The Statute of Westminster II. 
fequiring the Sheriff to take 
IPledge% in Replevin, ^. 327. 

27ke former Mode of recovtring 



from the Pledges of the Shenff, 
p. 327. 
The Modem Practice, p. 328. 
Forms, p. 329. 



AijTHOUGH the practice of suing out a writ of icire facias agaiudt 
the pledgee in replevin, to compel a restoration of the cattle re- 
plevied, or against the sheriff for their value if he took insuffi- 
cient pledges, is now obsolete, yet a treatise on the writ of scire 
/acicu would be, in some measure, imperfect if it did not briefly 
refer to what is still law, though not the modem practice. 

The Statute of Westminster the Second (a) requires the sheriff, statute of 
before he executes the writ of replevin, to take from the plaintiff »ter 2. r©- 
not only pledges to prosecute, but also to return the cattle, &c., if aherirto 
a return should be adjudged ; and ordains that if a sheriff shall in ilpiev^^ 
take pledges in any other manner he shall be answerable for the 
price of the cattle, and the person who distrains shall recover by 
writ, that the sheriff shall render to him as many cattle or goods. 

The practice was, under the 17 Car. II. c. 7, s. 3 (which gives The former 
the value of the distress to the avowant if judgment should be wvering" - 
given for him), and under the 7 Hen. VIII. c. 4, s. 3, and 21 ^dg^or 
Hen. VIII. c. 19, s. 3 (which, if judgment were given for the *^* *^'^' 
avowant, or the plaintiff were nonsuit^ gave damages and costs to 
the avowant (i) ), for the avowant or defendant in the replevin 
suit, if judgment were given for him, to sue out a writ of retamo 
habetidOf and an inquiry of damages (e), and upon the return 
thereof final judgment was entered up for the defendant to re- 
cover as well the damages and costs assessed by the jury, as the 
costs adjudged by the Court, which the defendant might enforce 
by the ordinary writs of ca. sa. orfi. fa. This was the regular form 

(fl) 13 Edw. I. c. 2. (c) Thes. Brev. 220 ; Lill. Ent. 600, 

{b) 1 Wms. Saand.6thed. 195, n. 3. 601, 602, 604. 



328 



Scire Facias against pledges in Replevin. [Bk. IIL 



of the judgment ; but it sometimes happened that the plabiti^ 
after the cattle, Ac, were delivered to him by yirtue of the re- 
plevin, secreted or otherwise disposed of them, so that the sheriff 
could not restore them to the defendant according to the euigeoa 
of the writ. In that case the sheriff returned an averia elm^aU 
that the cattle, ^., were eloigned^ as it is called, that ia^ were 
conveyed to places unknown to him, so that it was not in his 
power to obey the writ. Upon this return it was usual to award 
another writ to the sheriff, directing him to take other cattle of the 
plaintiff, &c., of equal value with those eloigned, and deliver thera 
to the defendant, to be by him detained irreplevisable until aradi 
time as the cattle first taken should be forthcoming ; this was 
called a capias in withernam {d). If the plaintiff had no cattle, 
&c., which could be so taken the sheriff returned nihil to that writ, 
and the defendant thereupon sued out a scire facias on the judg- 
ment of retorno habendo against the pledges who had undertaken 
to the sheriff in pursuance of the Statute of Westminster the 
Second, that the cattle, &c., should be returned to the defendant, 
to show cause why their cattle, <&c., to the value of the cattle, &c , 
eloigned^ should not be delivered to the defendant (e) ; and if no 
cause were shown a writ issued to take their cattle, &c. But if 
they had none the sheriff returned nihil also to that writ, and 
then a scire facias was awarded against the sheriff himself, that he 
render to the defendant as many cattle, for not having returned 
sufficient pledges (/). And the defendant was also entitled to 
recover his damages and costs under the statutes of Hen. YIIJ. {g). 
The moicm Now, howcver, a much less circuitous practice is adopted, and 
where the defendant elects to proceed at common law, and not 
under the stat. 17 Car. II. c. 7 (A), upon the return of an elongaia 
to the writ of retorno habendo, it is no longer necessary to sue oat 
a capias in withernam against the plaintiff, or a scire facias against 
the pledges or sheriff; but the defendant, in case the shenfT has 



practice. 



(d) Thes. Brev. 62, 63, 64 ; liU. 
Ent. 553. 

(e) See the form of the scire facias 
ID Rast. Ent. 569 b ; Thes. Brey. 274, 
275 ; and see Dorrington v. Edtcin, 3 
Mod. 56 ; S. C, Comb. 1 ; S1(in.244 ; 
2 Show. 421, 485; Morgan v. Gray, 
Cro. Car. 446. 

(/) Ti'cvera v. Michelbome, Hutt. 
77 ; 2 Inst. 340 ; Year Book, 2 Hen. 



VI. fol. 15 ; and 9 Hen. VI. foL 42 ; 
Gilb. Replevin, 126. * 

(g) Rast. 562 ^; Co. Ent. 589 «, 
572 b, 573 a, 591, 595 a ; Thes. Brer. 
62, 63 ; Lib. Plac. 452, pi. 23 ; 2 Inst. 
340; Combes ▼. Cole, Ca. t. Hardw. 
352. 

(h) 1 Wms. Ssnnd. 6th ed. I9bb, 
n. (d). 
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l^aken no pledges at all, or such as are insufficient, may bring an ' 
a^^ion on tlie case against him to recover the amount of the debt 
smd costs (t) ; and as against the pledges, the practice now is to 
l>ring an action against them upon the replevin bond, of which 
"fclie defendant may take an assignment under the stat. 11 Geo. II. 
o. 19, 8. 23, without issuing any scire facias (U) 

If required, references to the forms will be found in the Ap- Formi. 
pendix, post. 



(t) Uwu ▼. Pattenon, 16 Vin. 399, 
4O0; Gi&9on ▼. Burrell, 4 T. R. cited, 
434 ; Evans t. Blander, 2 H. Bla. 547 ; 
j^non. Sir W. Jones, 378 ; Paul y. 

Coodhtck, 2 Bing. N. C. 224 ; 2 Inst. 
340 ; BradyU ▼. BaU, 1 *Bro. Ch. Ca. 

427 ; Hucker t. Gordon, 1 Cr. & M. 

58; 1 Wms. Saand. 6th ed. 195 6, n.; 



Richards v. Aeton, 2 W. Bla. 1220 ; 
Tesseyman y. Gildart, I N. R. 292 ; 
Poffe V. Earner, 1 B. & P. 378 ; Turner 
▼. Turner, 2 B. & B. 107 ; S, C, 4 
Moore, 606, 616; Baker v. Garrait, 
3 Bing. 56 ; 2 Sellon's Prac. 226. 

{k) 2 Chitty's Arch. Prac. 8th ed. 
1022 ; 2 Tidd's Prac. 8th ed. 1079. 
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CHAPTER VII. 



SCIRE FACIAS ON BOND TO IHE CROWN. 



Nature of 
bond to the 
Crown, 



By 8tat. 33 
Hen. VIII. 
c. 39, made 
of the same 
force and 
effect as 
statutes 
staple. 



Nature of Bond to the Crown, p. 

330. 
Made hy Stat. 33 Sen. VIII. c. 

39, of the same Force and Effect 

as Statutes Staple, p. 330. 
Jlla^f be put in Execution hy JEx- 

tent when the Debt is in danger, 

p. 331. 
The ordinary and proper Course of 

Proceeding when the Debt is not 

in Danger, is by Scire Facias, p. 

331. 
Ancient Practice before the Stat. 
- of Hen. VIII., p. 331. 
Reasons for the passing of the 

Stat. 33 Ren. VIII. c. 39, p. 331. 
Enactments of the Stat. 33 Hen. 

VIII. c. 39, p. 333. 
From what Time Bonds to the 

Crown bind the lands of the 

Crown Debtor, p. 334. 



Issuing of the Writ of Scire Facias, 
p. 335. 

Its Form, p. 335. 

Its Teste and Return^ p. 335. 

Service and Return to the Writ, 
p. 336. ^ 

Appearance to the Writ, p. 336. 

Entering up Judgment on DefauU 
of Appearance, p. 336. 

Motion to set aside Writ for Ir- 
regularity, p. 336. 

Further Time to plead, p. 337. 

Declaration, p. 337. 

Pleas, p. 337. 

Replication, p. 838. 

Demurrer, p. 338. 

Notice of Trial, p. 339. 

Judgment, p. 339. 

Arrest of Judgment, p. 339. 

Costs, p. 339. 



A BOND to the Crown is an obligation entered into by a person, 
or by his sureties, or by both, for the payment of excise or revenue 
duties (a), for exporting bonded goods (6), for faithfully perform- 
ing the duties of an office under the Crown, and paying over 
moneys received (c), or for the due discharge of the duties and 
passing the accounts of a committee of a lunatic (d), &c. 

By statute 33 Hen. VIII. c. 39, s. 50, these bonds are made of 
*' the same kind, quality, force, and effect, to all intents and pur- 
poses as recognizances acknowledged according to the Statute of 
the Staple at Westminster " (<?), and they may therefore be put in 



(a) Rex V. Eliis, 1 Price, 23 ; Rex 
▼. Barry, 6 Price, 174 ; Reg. v. Chap" 
num, 3 Anstr. 811. 

(b) Rex ▼. Dixon, 11 Price, 204. 

(c) Rex v. Chalk, 12 Price, 661. 



(d) Reg. v. Chambers, 11 M. & W. 
776 i Re BuU, 2 Coop. Ch. Ca. 63. 

{e) See ante, book i. ch. vii. pp. 10, 
78, 96 ; Gilb. Excb. 1C6. 
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execution at kdj time without the delay or charge of au action, 
or of a scire facias (/) upon an affidavit before a baron of the 
Exchequer {g\ of the obligor's insolvency, and that the debt is 
in danger of being lost ; and obtaining the^a^ of the Chancellor, 
or of one of the barons of the Exchequer (A). This proceeding 
is called issuing an extent in chief, from its being issued in the 
jELrst instance without the intervention of a scire facias (h). But 
if the debt itself be doubtful, or the debtor be solvent (i), or the 
bond is to be put in force against sureties (k), or is conditioned 
for the performance of covenants and other collateral things (I) ; 
the ordinary and proper mode is to proceed by scire facias on the 
bond {k)f and thus to give the defendant an opportunity of plead- 
ing any answer he may have to the debt claimed. 

But we have already seen that a scire facias must be founded 
on a record (m), which a bond not acknowledged before justices is 
not. Before the passing of the statute 33 Hen. VIII. c. 39, 
therefore when a bond was acknowledged to the King, not before 
justices, the practice was to take a warrant of attorney to confess 
judgment upon such bond in an action of debt, and when such 
judgment was entered, it became matter of record upon which (if 
the debt were in danger) a levari facias, to extend the obligor's 
lands and chattels, could at once issue, or a scire facias, if the 
debt were doubtful ; upon obtaining judgment on which, the lenan 
facias ultimately issued (n). 

Chief Baron Ghilbert, in his Treatise on the Court of Ex- 



May be put 
in execu- 
tioB by ex- 
tent, when 
the debt is 
in danger. 



The ordi- 
nary and 
proper 
course of 
T^roceeding 
when the 
debt id not 
in danger is 
by «cire 



Ancient 
practice be- 
fore tlie 
eUt of Hen. 
VIII. 



Reasons for 
the passing 



(/) See antct book 1. ch. vii. p. 71i 
80 ; po9t, p. 332 ; and Gilb. Ezch. 126. 

(si) Gilb. Ezch. 166, 102 ; see ante, 
book i. ch. vii. p. 96. 

(A) 2 Tidd's Pnc. 8th ed. 1092; 
West on Extents, 18 ; Rex v. Moseley, 
West, 48 n. 

(i) The King ^/Pearson and an- 
other, 3 Price, 288, 292. 

(*) Rex y. Yale, Bunb. 58 ; Gilb. 
Ezch. 106, 166; 2 Tidd's Prac. 
1092. 

(/) Rexv, The Bishop of Exeter y per 
Lord Hale. Upon a bond or recogni- 
zance to the King, conditioned for the 
performance of covenants and other 
collateral things, a scire facias shall 
first issue, and not an immediate ex- 
tent; Mich. 18 Car. II.; West, 327. 



(m) Book i. ch. i. p. 2; West on 
Extents, 18, 20. 

(n) Gilb. Excfa. 122. The practice 
in Ireland was the same. " If a bond 
with a warrant of attorney be entered 
into, the warrant is brought to the offi- 
cer, who enters a consent in his book 

■ 

of judgments, that judgment be forth- 
with entered up for his Majesty, and 
that execution may issue ; in this case 
there is a scire facias made out, signed 
by the officer and filed, but never sealed, 
which is first enrolled, and is in the na- 
ture of a declaration at common law ; 
and the judgment made up as those in 
the Plea side by cognovit actionem, be- 
cause they could not stay the return of 
the scire facias to delay the King's ex- 
ecution, nor clog the roils with two 
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of SftBD*' c^^^^®** W» i^ speaking of the statute 83 Hen. VIII. c. 39, and 
Vui. 0. 39. the reasons for its passing, sajs : — ^ Towards the time of Hen. 
YII. and Hen. YIII., as the revenue increased, merchants were 
obliged to make payments, the customers and collectors receiTed 
bonds from the parties to the King; these collectors were no 
more than bailiffs or receiyers, and not as justices between tbe 
King and the party, and therefore the acknowledgments made 
before them were not in a court of record ; and there was before 
the 33 Hen. YIII. c. 39, a difference between them and bonds [of 
record] ; that these [recognizances] were immediately levied bj the 
levari; but those debts, not of record, could not be levied by a levari^ 
but a 9ctre facias was to issue thereupon ; and the reason of the dif- 
ference is, that where an obligation is acknowledged in a Court of 
record, such recognizance is the same as a judgment ; the conusor 
is personally present, and the Court is supposed to know him aa 
such a defendant against whom they give judgment ; and hence it 
is that the levari issues and all the other prerogative process ; 
and that the debt cannot be discharged imtil there be a receipt 
upon record. But where the King's ministerial officer takes an 
obligation to the King, such obligation is not of record; and 
when the officer delivers such obligation into Court, the time of de* 
livery is recorded ; so that, if that obligation he just, and the 
conusor has nothing to say against it, nobody can controvert the 
time of his lien, because the delivery is of record; and therefore it 
ought to bind from that time. But the obligation is no more 
than a warrant of attorney for the ministerial or other person to 
deliver it of record : for being an act in pais, and not of record, 
the conusor may come in upon the return of the scire facias, and 
traverse the obligation. But in this it differs from a warrant of 
attorney, for if a man forge a bond and warrant of attorney, and 
then confess judgment, the defendant can never deny the deed, if 
a scire facias issued after a year and a day. And in this esse 
there is no judgment upon the bond, for the bpnd is only deli* 
vered of record, and therefore the judgment upon the bond arises 
only on the scire facias (p). 



writs and two retoniB from the sheriff. scire facia*, as if only a bond had been 

Bat when jndgmeut is given in debt, sued, and there had been no warrant of 

there may be a levari immediately, be- attorney to enter jadgment." 

cause it is an immediate execution of (o) An Historical View of the Coort 

the King's judgment; and the taking of Exchequer, ed. 1738, 120. 

out teire facias proceeds from igno- (p) Aiiomey- General y, SeweU,i^, 

ranee of the clerks in taking out such & W. 90. 
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" But with UB those things are set upon another foot ; for the 
bonds in paU are by 33 Hen. VIII. c. 39, made statutes staple, 
and therefore the lien is from the time of the acknowledgment, 
and the levari may at any time issue within a year after the day 
that the money in the obligation is payable, and if they exceed the 
year, then there must be a scire faciaSy as in the case of common 
statutes staple (9), and the reason why they were in the statute 
made in the nature of statutes staple, is because they were pocket 
securities when taken by the officer, who is not a person authorized 
to make them of record : but that the King's revenue might not 
suffer by the negligence of the officer in carrying them up to 
enter of record, they were liens upon the estate from the time 
they were taken by such officer ; and they thought it reasonable 
to make pocket securities to be liens upon a man's estate, as well 
in behalf of the King's revenue, as in behalf of a merchant" (r). 

Such being the reasons for the passing of the statute of 33 Enact- 
Hen. VIII. c. 39, the statute, by its 50th sect.,' enacts, that " all the stat. 33 
obligations and specialties which shall be made for any cause or c. 39'. 
causes, touching or in any wise concerning the King's most royal 
Majesty, or his heirs, or to his or their use, commodity, or behoof, 
shall be made to his Highness and to his heirs. Kings, in his or 
their names, by these words, ' to the Lord the King,' and to none 
other person or persons to his use, and to be paid to his 
Highness by these words, * to be paid to the said Lord the King, 
his heirs or executors,' with other words used and accustomed 
in common obligations; and that all such ohligations and 
specialties, so to be made, shaU be good and effectual in the 
law to all intents and purposes, and shall be of the same nature, 
kind, quality, force, and effect, to aU intents and purposes, 
as the writing obligatory taken and acknowledged according 
to the Statute of the Staple at Westminster, had at any time 
before the making of that Act been taken, used, exercised 
jind executed, against any lay person or persons." And 
sect. 51 enacts, " that aU such obligations and specialties, the 
debt whereof not being paid, nor contented in the life of the 
King, shall come, remain, and be to the heirs or executors of the 

(g) Sed quare M to this ; K6 ante, Salk. 603; Gilb. Ezch. 166, 7; 1 

book i. ch. vii. p. 78, of stat. staples. Price, 395 ; West, 316 ; 2Tidd'8Prac. 

And in the case of the king there need 8th ed. 1090 ; Bac. Abr. tit. Preroga- 

not be any scire facias to revive the tive, E. 6. 
judgment after a year and a day; 2 (r) Gilb. Exch. 126. 
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King, at the free liberty, difiposition, assignmeat, and appoint- 
ment of the same King, to whom such obligations or specialtiefl 
shall be made as aforesaid." And sect. 53 enacts, ''that all such 
process, judgments, decrees, and executions thereafter to bo taken, 
pursued, or given for the King, in any of the King*8 Courts men- 
tioned in that Act, of or upon any of the same obligations, shall 
be of the same or like strength, force, effect, and intent in the law, 
to all purposes, only against all and all manner such person or 
persons as are bound in such obligations or specialties, as well 
spiritual as temporal, and against their heirs, successors, executors, 
and administrators, and every of them, and against none other, 
as writings obligatory taken and acknowledged according to tiie 
Statute of the Staple at Westminster, at any time before the 
making of that Act, had been used to be taken, exercised, and 
executed against any lay person or persons.'* 

Under the operation of this statute, even if a scire facias have 
issued on a bond, an immediate extent may afterwards issue on 
an affidavit of danger ; and the Queen may proceed thereon either 
by scire facias, or by extent, or by both («). But if it be doubtful 
whether the bond be forfeited, or if the suit be against sureties, 
then the more usual and proper mode is to proceed by scire 
facias (f) ; and when the debtor is solvent, the Queen has no 
election, but must proceed against him by scire facias (u). 

From what Bouds to the Crown, by sect. 60 of the statute 83 Hen. Vlll. 

to the c. 89, bind the lands from the time they are entered into (x). 

the lands of And if the Queen's debt be prior on record, it binds the lands of 

debtor. the debtor into whose hands soever they come (y). Chattels are 



(«) Rex V. BhmdeU, Bunb. 74. 

(0 Rex ▼. Yale, Bunb. 58 ; Gilb. Ez. 
166; and see West od Extents. 13. 
The reason is because the goods of the 
principal debtor may be sufficient for 
the payment of the debt, and the surety 
is only liable if the principal debtor fail 
in payment of the debt. " We or our 
bailiffs shall not seize any lands or rent 
for any debt as long as the chattels of 
the debtor forthcoming suffice to pay 
the debt, and the debtor himself be 
ready to satisfy thereof. Neither shall 
the sureties of the debtor be distrained 
as long as the principal debtor be suffi- 
cient for the payment of the debt. And 



if the principal debtor fail in payment 
of the debt, not having wherewith to 
pay, or will not pay when he is able, 
the sureties shall answer for the debt ; 
and if they will, they shall have the 
lands and rents of the debtor until they 
be satisfied of the debt which they be- 
fore paid for him.^ —^Magna ChuHa, 
9 Hen. III. c. 8. 

(tt) The King ▼. Pearton and on- I 
other, 3 Price, 288, 292. 

(<r) Gilb. Ezch. 88 ; Bac. Abr. tit. 
Execution, K ; Rex ▼. Mann, 2 Stra. 
754 ; 2 Wms. Saand. 70/. 

(y) Bac. Abr. Execution, K; 2 Wms. 
Saund. 70/. 
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bound oalj from the ie^te of the writ of extent, grounded on a 
bond debt (z). 

Bonds given to the Elng in matters of lunacy are likewise pro- 
secuted by scire facias; but these bonds being prepared, and in 
the keeping of the clerk of the Custodies, the first writ is issued 
by him ; this writ being returned and filed in the Petty Bag, the 
subsequent proceedings are the same as in the case of recog- 
nizances (a). 

On a bond, therefore, to the Crown, which by force of the 
statute 33 Hen. VIII. c. 39, becomes a record, unless the cir- 
cumstances warrant an affidavit of danger, on which an imme- 
diate extent issues, the proceeding to recover the debt is by scire 
fadajs. 

The scire facias issues under the seal of the Court of Exchequer, issninff of 
and is signed by the Queen's Eemembrancer, and tested by the adre/adat. 
liord Chief Baron {b). It recites the bond as the foundation of itiform. 
the proceeding, and commands the sheriff, to whom it is directed, 
to warn the defendant to appear before the Barons of the Ex- 
chequer on a day certain, in term or vacation (c), to show cause 
why the debt should not be levied against him (d ). The scire 
facias must be awarded into the proper county in which the 
debtor is mentioned in the bond to reside, except it be returned 
in London, Middlesex (e). 

The scire facias may be issued out in vacation, and may now, ita testa 
by the 5 & 6 Vict. c. 86, s. 8 (/), be tested and made returnable 



(2) Man. L. Ex. 542 ; 2 Tidd's Pr. 
8th ed. 1099,1101. 

{a) See ante, p; 281, n. (r) ; 3 Danl. 
Ch. Prac. 456, n. Bonds executed by 
the committee of the estate of a lana- 
tio, to the Qaeen, are kept by the Mas- 
ters in Lunacy ; 2 Coop. Chan. Ca. 63, 
n. (b). 

{b) Man. Exch. Prac. 136 ; see 5 & 
6 Vict. c. 86, 8. 8. 

(c) 5 5c 6 Vict. c. 86, s. 8. 

(d) See postf Append, references to 
Forms ; Tremaine, Pleas of the Crawn, 
608 ; Tidd's Forms, 492 ; West, 316. 

(tf) Rules and Orders of the Court 
of Exch. Hil. T. 15 Car. I. r. 7. . 

(/) The following is the 8th sect. 
of the 5 & 6 Vict. c. 86 :— " And 
whereas there is often inconyenient 
delay and great expense incurred in 



recovering debts to the Crown, more 
particularly with respect to extents, by 
reason of the intervals between the 
terms, be it enacted, that all, or any 
commissions, extents, writs, or other 
proceia qf whatever denomination, *to 
be hereafter issued from the office of her 
Majesty's Remembrancer, in pursuance 
of this or any former or other Act or 
Acts, or according to the ancient usage 
or practice of the Court of Exchequer, 
may bear teste, and be made returnable 
and be returned on any day certain in 
Term or Vacation, to be named in such 
commission, extent, writ, or other pro- 
cess, and thereupon and at the return 
of any such commission, extent, writ, 
or other process, the like rules may be 
given, and such other proceedings had, 
and such subsequent writ and process 
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on any day certain, to be named in the writ, in term or Taca- 
tion(^). This process issues of course without the fiat of a 
Baron (A). 

The icire faeiag need not state a breach of the condition of the 
bond (i). 
^nrtee^nd The writ having been delivered to the sheriff, he makes out his 
the writ, warrant or summons to his officer, who delivers a copy to ihe de- 
fendant, or leaves it at his usual place of abode^ and returns the 
writ indorsed scire feet (k). If, however the sheriff cannot find 
the defendant within the county before the return day, and baa 
no notice that he has any place of residence there, he returns miU 
habet in ballivd med per quod scire faeere potui (/) ; in wbich laal 
case a second, or eUias scire /ados issues (m). On the retom of 
scire feci, or of two nihils, a four-day rule is given on the writ for 
the defendant to appear and plead thereto (»). Xf the def<mdant 
appear, then another four-day rule is given for the defendant to 
tot^writ* P^oad (o). If, however, the defendant do not appear on the first 
rule, or if he appear and do not plead to the second rule, process 
of extent may issue, without any judgment, on the scire facias ; 
or judgment may be entered up for the Queen on the defendant's 
default, in not appearing, or in not pleading after appearance {p). 
Enteringap It is an indulgence in the Court not to enter up judgment, for if 
<m deikuit judgment be entered up, the Court is concluded, though the de- 
anoe. fendant should have had no notice of the debt (q). 

set aside If a scire facias issue irregularly, a motion may be made to set 



issaed at anj time in Tscation as may 
be given, had or issued in Tenn, or at 
or before the seal day after Term ; and 
all such commissions, extents, writs, or 
other process, rules and proceedings, 
shall be as valid and effectual as if the 
same had been tested and made re- 
tamable, or given or had or issued, in 
term, according to the common law 
and course of the Exchequer. Pro- 
vided always that nothing herein con- 
tained shall extend to alter the time 
for filing any pleadings, or to authorize 
the entering up of ai^ judgment in va- 
cation ; and that where any person shall 
enter a claim to any goods seized under 
any extent, or returned as forfeited 
(which it shall be lawful to do in vaca- 
tion), the farther proceedings shall be 



only according to the ordinary practice 
and coarse of the Court." 

Qjf) Reg. v. Pearwn, dted in West, 
316, n. ; Man. Exdi. Prac. 138. 

(A) The King v. Thomjatm, 3 Price, 
279 ; Man. Exch. Prac. 136. 

(i) Man. Prac. of the Exch. 137. 

{k) Tremaine, 609 ; Tidd's Pr. 492 ^ 
West, 317 ; Man. Exch. 138. 

(0 Gilb. 169 ; lb. 

(m) West, 317; Tremaine, 609; 
Tidd's Prac. 492. 

(n) See pwt^ Append. ; Oilb. 169 ; 
Man. Exch. 139. 

(o) See post. Append. 

{p) West on Extents, 318 ; R€x v. 
Domtkome, Parker, 94 ; Gilb. Ezdi. 
169; Man. Exch. 139. 

(q) GUb. Exch. 170. 
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it aride for tbe irregularity (r). But it seems that in this^ aa in JJ!^^}^' 
other cases, the irregularity is cured by appearance («). 

If one of two defendants make de&ult, and it is returned that 
the other has nothing (/), or is dead (u), execution issues against 
the de&ulter (x). 

If the obligor die, a 9eire facias issues against the heir or the 
executors, upon a bare suggestion, without any return of the death 
by the sheriff (y). 

When the scire facias is returnable on the last day of term, a rule 
may be given for the defendant to appear by the sealing day after 
such term; and in default thereof, proceedings may be had as 
where there are days in term for giving such rules («). 

The defendant may obtain six weeks* farther time to plead after ^"^^^ 
tbe expiration of the four days, on a motion of course on the sig- plead. 
nature of counsel; and may, on an affidavit of special circum- 
stances, obtain further time, after the expiration of the six 
weeks, by motion in Court (a): and since the 5 & 6 Yict. 
c. 86, 8. 8 (6), it would seem that further time to plead may be 
obtained in vacation, by application to a judge at chambers, as in 
other cases. 

The defendant having appeared, the Crown may declare (c) ; §^*~* 
but in practice no declaration is filed or delivered, and the plea 
or judgment follows the writ and return. The defendant may 
plead in abatement, or he may plead in bar, or demur, in the 
same manner as the traverser of an inquisition on an extent ; 



PleH. 



(r) Res ▼. Pearmnt, S Price, 288; 
Man. Exch. Rr. 138 ; 3 D. & L. 714 ; 
S. C. 

{*) See Betm ▼. Regkuum, m err^r, 
IS M. & W. 486 ; in which case the 
objection was raised that the Mire fd- 
cuu had issued before the commission 
on which it wo founded was returnable, 
and theRfore before there was any debt 
of record. To which it was answered 
that it was only ground of motion to 
set aside the writ for irregularity, and 
that the irregularity had been cured by 
appearance. The Court of Exchequer 
Chamber held, that the objection 
amounted only to an inegularity, and 
not to error on the record : that the 
scire faciM io this case was in the 
nature of process to bring tiie party 



into Court to answer ; and if the teste 
of mesne process was too early, that 
did not make the process a nullity, but 
irregular only. 

(/) 1 RoU. Abr. 8(^0, pU 1. 

(«) Ibid. pi. 2. 

(<r) Man. Exch. 139. 

(y) Sav. 3, pi. 7 ; Man. Exch. Prac. 
137. 

(r) West, 318 ; Rules and Orders of 
the Remembrancer's office in the Court 
of Exchequer; Man. Exch. 139. 

(a) West. 318 ; Man. Exch. 139. 

(5) See ante, 334 n. (/). 

(c) The declaration is merely a 
transcript of the writ and appearance ; 
TIdd's Prac. 8th ed. 1092, 1141. 1142, 
n.(/). 
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the only difference being, that as the gamMee in 9cire ft 
always in possession, he is to be considered in all casea aa a da- 
fendant({/). 

The 9cire fadat must follow the bond on which it ia fbimded. 
Thus a scire faeiat against A. and B., requiring '' that they seve- 
rally be and appear to show cause," &o^ on a bond to the Citiwii, 
executed by A., B., and C, is bad (e). 

The defendant cannot have leave to plead seyeral matters, with- 
out the consent of the Attomey-Qeneral (/). 

K the bond be denied, the plea is not nMl tiel record^ l»at mm 
est factum i and in pleading, the bond, though put on the footing 
of a statute staple by the statute, is not treated as a record, but as 
a bond(^). So if performance of the condition of ihe bond 
be pleaded, the plea to the scire faeias is just the same aa to a 
declaration on a bond at the suit of a subject (A). 

A set-off cannot be pleaded to the bond (t), the Crown not being 
named in the Statutes of Set-off; nor, for the same reason, ean 
payment after the day mentioned in the condition be pleaded, nor 
the bankruptcy of the defendant, nor, in short, any defence giTen 
by statutes in which the Crown is not named (k). 
Bepiication. When a demurrer is filed, the defendant must join in demnirer 
in six days, or else judgment by nihil dieit may be entered (Q. 

The defendant, or party pleading, cannot rule the Crown to 
reply ; but where the Attorney-General will not reply or demur io 
a reasonable time, the Court will order judgment to be entered for 
the defendant, unless the Attomey-Oeneral, on being attended, 
will either enter a nolle prosequi or proceed (w). , 

The subsequent pleadings upon writs of scire facias are subject 
to the same rules as those which goyem pleadings on extents, the 
record upon which the scire faeias issues giving to the Crown the 
same privileges in respect of a double replication (n). ] 

After having demurred, the Queen may waive her demurrer, and 



Demurrer. 



(<0 Man. Ezch. Prac. 139. 
(«) Reg. T. Ch^manf 3 AsBt. 811 ; 
^- ▼. Younff, 2 Anst. 443 ; Mcckaton 
▼. CHp^Aam, I Wmi. SanncL 154 ; 
Man. Exch. 141. 

(/) Heje V. CaldweU, Porr. 57 ; Rex 

V. Sir C. Peek and othert, Hardr. 189. 

(ff) Hex r.JBroadnax, Tromaine's PL 

of the Crown, 608 ; Rex ▼. Thorpe and 

oihere, id. 508 ; West on Eztenta, 199- 

W Wett, 199. 



(0 Rex Y. CotqfUmd, Hq^im, 204; 
Rex ▼. JSmet I Paoe's Rep. 25. 

(*) Weat, 199. 

{I) Orders and Ralea of Phraeedugfl 
in the Office of the RamemtiBMiecr ef 
the Court of Exchequer, Weet» Ap* 
pend. 127. 

(m) Rex T. Musiere, Earker, 50; 
Weat on Extenta, 213. 

(n) Man. Exch. 14 1» 199* 
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take issue (o), and after issue joined, she may waive the issue and 
demur (/>) in the same term (g). 

When a replication is filed, the defendant must rejoin within four 
days, or else judgment by nihil dicit may be entered (r). The re- 
plication, whether it conclude to the country, or with a verifica- 
tion, should be signed by the Attorney-General, all the proceedings 
being in his name (s), 

Notiee of all trials in London or Middlesex must be given six S^^ ^ 
days before such trials ; and of all trials at the assizes within six 
days after the end of the term (r). 

Upon the return of the paatea, judgment may be entered •'"^«™*"*- 
^thin four days, upon a rule given, if nothing be said to the con- 
trary. On trials in London or Middlesex, and within the term 
judgment may be entered of the same term. On trials at bar 
judgment may be entered within four days after such trial, if there 
4>e so many days in term ; and if there be less than four days in 
term, then judgment may be entered the last day of term (r). 

A motion cannot be made in arrest of judgment on a scire Arrest of 
fadoB^ after the first four days of term (£), *"*" * 

On a joint Bcirt facias against several, the execution must be 
joint against all, or several against each (u). 

Upon a scire facias being determined, upon verdict or demurrer, 
in fkvour of the Crown, an extent may issue with or without the 
entry of an award of execution (x). 

The general rule as to costs in cases where the Crown is con- Costa, 
cemed, is that it is the Queen's prerogative not to pay them to a 
subject, and it is beneath her dignity to receive them (y). Dif- 
ferent statutes, however, have created some exceptions to this 
rule ; and by the 83 Hen. VIII. c. 89, s. 54, it is enacted, " That 
the King, in all suits hereafter to be taken in or upon any obliga- 



(o) Bro. Waiver des Cboses, pi. 24 ; 
Man. Ezch. 108. 

{p) Steondf. PrerogatiTe, 65 ; Plow- 
den, 322, per Onslow; Attorney 'Ge- 
neral ▼. Mellor, Hardr. 452. 

(q) Tke King ^, The BiehopqfWor- 
eeeter, Vaug. 65 ; Man. Exoh. 108. 

(r) Ibid, ut wpra ; and see on/e, p. 
334, n. (f) ; aecL 8 of 5 & 6 Vict. c. 86. 

(t) Rex ▼. It^ifpon, West, 214, 

(0 Bex ▼. Mcleod, 3 Price, 203 ; 
Man. Exch. 141 ; and see now R. 6., 
H. T. 2 WiU. IV. 8. 65 ; Brook ▼. 



Fmek and another, 6 Dowl. 313 ; Wee- 
ton V. Fotter, 5 Dowl. 54 ; Thonuu t. 
JoneSf 4 M. & W. 31 ; Moon ▼. RoHn- 
eon, 14 M. & W. 427. 

(«) King t. Young, 2 Aust. 448; 
Oee et Uxor ▼. Fane, I Ler. 225. 

(x) Man. Exch. 141. 

(y) 3 Bla. Com. 400; 1 Anstr. 50; 
7 T. R. 367 ; and uee Attorney-Gene- 
ral w. The Corporation of London, 18 
L. J., N. S., Chan. 340 ; 19 L. J., N. 
a, Chan. 314. 

z 2 
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tion or specialtiesy made or hereafter to be made to the King^ or 
any to his use, shall have and recover his just debts, cotis and 
damages, as other common persons use to do in suits and puranito | 
for their debts (g). 
A Crown solicitor's bill of costs may be taxed (a). 

(jr) See West on Eztonti, 227 ; Man. (a) Sex ▼. OoOnffridfe, West, 230 ; 

Exch. 69. Tidd't Fnc. 8th ed. 330, 1131. 
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CHAPTER VIII. 

OF SCIRB FACIAS ON INQUESTS OF OFFICE TO RECOVER SIMPLE- 
CONTRACT DEBTS FOUND DUE TO THE CROWN. 



Mode of recovering Simple-Con* 

trad Debts due to the Queen, 

p. 341. 
Inquest of Office, what it is, p. 342. 
Origin of Inquests qf Office, p. 342. 
TAeir Object, p. 342. 
Issuing of the Commission to in* 

quire €U to Grown Debts, p. 342. 
The Inquisition, when returned, 

becomes a Record, p. 343. 
Inquisition should be certain, p. 

343. 



What Debts moig be fov/nd by In- 
quisition, p. 344. 

Scire Facias upon it, p. 344. 

Pleading to the Scire Facias, p.345. 

Q^ Melius Inqoirendam where the 
Office found is against the Queen, 
p. 346. 

Scire Facias, when not necessary 
on (Jffice Found, p. 346. 

Petition qf Bight and Monsfcrans 
de Droit, p. 346. 

Conclusion, p. 346. 



'Where debts are alleged to be due to the Queen, which are not Mode of r» 
of record, (as we have seen bond debts due to the Queen are by ^pi "con 
statute (a) ), the usual course is not for the Queen, in her own doe to thcT 
name, or in that of her Attorney- General, to sue for the recovery ^•^ 
of her debts in the common-law Courts, as between subject and 
subject (as, however, it would seem she has the undoubted right 
to do by action of debt) (b) ; nor yet can she, on any principle, at 
once resort to the prerogative process of issuing an extent to 
have execution of a debt, which may be uncertain in amount, 
Tintil the debt appears to be due by some record (c) ; but as more 
consisting with the royal prerogative and dignity, where simple- 
contract debts, debts on bills of exchange, or debts uncertain in 



(a) See on/e, laat chap. 

(b) Bac. Abr. tit. Prerogative, E, 7 ; 
Fits. N. B. 101, A ; Bes ▼. Gregory, 
2 Ler. 82 ; in which case the dedara- 
tion, which ran, " Memorandum, coram 
domino Rege venit Dominua Rez, &c. 
et inde prodacit sectam," was de- 
murred to, on the ground that the 
writ ehoold have been issued in the 



name of the Attorney-General. But 
the declaration was held good, Hale, 
C. J., saying, ** This is but an unman- 
nerly way of declaring for the King." 
And see 3 Bla. Com. 257 { 3 Inst. 136. 
Com. Dig. tit. Action, B, 1 ; 2Tidd's 
Prac. 8th ed. 1092. 

(e) Weston Extents, 20. 
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amount, are due to the Qaeen, or to a traitor or felon, who hj fail 
treason or felony has forfeited all his lands, goods, cliatteis, and 
assets to the Queen ( d), the practice is to resort to tlie prenn 
gatiye process of holding an inquisition, or inquest of offioe, wbidt 
is '^ an inquiry made by the Queen's officer, her sherifi^ coroner, or 
escheator, mrtuie offieiiy or by writ to them sent for that piir> 
pose, or by commissioners specially appointed, conceming any 
matter that entitles the Queen to the possession of lands or 
ments, goods or chattels («). 

As early as the Statute of Rutland (/), it is enacted tfaftt 
missioners shall be i^pointed to inquire of the Eling's debts and 
to record them, and the whole proceeding directed by tfaie enact- 
ment, with the exception of the sheriff's summoning the debtor 
before the commissioners, which is not now done, is precisely the 
same as at the present day (y). 

''These inquests of office,*' says Blackstone (A), ^ were deriaed 
by law as au authentic means to give the King his right by 
solemn matter of record ; without which he in general can neither 
take, nor part from anything (t) : for it is a part of the liberties of 
England, and greatly for the safety of the subject, that the Sing 
may not enter upon or seize any man's possessions on bare sur- 
mises, without the intervention of a jury" (k). 

The commission is issued under the seal of the Court by 
the clerk in Court of the Crown, and is directed to two commis> 
sioners, whom it empowers to inquire as well on the oaths of 
good and lawful men, &c., as by the testimony on oath of any 
other credible persons (and as some of the precedents ran, ^ by 
all other ways, means, and methods, whatsoever "), whether the 
defendant be not indebted to her Majesty in any and what sums 
of money, and to return the inquisition taken thereon at the re- 



(d) If the defendant be conTicted by 
confession or verdict, the goods and 
chattels may be aeiied into the hands 
of the Qneen without a stireflteitu, or 
other process against him ; Dyer, 1514; 
Com. Pig. tit. Office, k, 12. 

(e) Finch, L. 32S, 4, 5 ; 3 Bla. Ck>m. 
258 ; Bae. Abr. tit. Prerogative, E, 7 ; 
Man. Szch. Pkne. 87 ; and see Deaia v. 
Biegmfm,\b M. & W. 475. 

(/) 10 5dw. 1. 
{g) West on Extents, 21 . 
(A) 3 Bla. Com. 259. 
(i) Finch, L. 82. 



{k) Gtlb. Hist, of the Ezdi. 132 ; 
Hob. 347. " These inqueste of ofice 
were more frequently in pracHoe Uwn 
at present, dnriag the oontinnace of 
the military tenures amongst ns ; wken 
npon the death of every one of the 
king's tenants an inqneat of office was 
held* csUed an inqumtiio pott marfeat, 
to inquire of what lands he died seised, 
who was his heir, and of what age, m 
order to entitle the king to his tnrtmge, 
wardship, reWef, primer aeuim, or other 
advantages, as the ctrcnmstances of the 
case might torn oat." 3 Bla. Com. 258. 
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t«m of the oommiMon; and it commAudB the Bheriff(0 abo, in 
his diameter of Bheriff, to cauee a jury to attoid before the com- 
miasicmers; and it empowers the commiflsionera to summoix be* 
fbre them witneesea, aad it concladea ''by warrant indorsed, and 
bj the Barons." The ^ wammt indorsed *' at the eonduaion of the 
oommiasion, is a& indorsement of his name on the commission by 
a baron, or the ChanceUor of the Exchequer, and is the fiat or au- 
tbarity for its issuing " (ae). The commission issues under the 
Sfacohequer seal, and is tested by the Chief Baron, and most com- 
moinly issues out of the office of the Queen's Bemembranoer, and 
is si^ed by him. It is directed, as in other oases, to the sheiiff,or 
to the coroner, or elisors (ft). The commission is always executed 
in MiddleseaL (o). 

The commission may issue and bear teste (jp) on any day certain, The loqui- 
in term or yacation, and may be made returnable on any day cer- retorned. 
tain in term or vacation ; usually, it is returned immediately, as a nco^f * 
foundation for the subsequent proceedings {q). 

The inquisition, when returned into the Ohancery or Exche- 
quer, becomes a ministerial record (r), on which a writ of scire 
faeiae or an extent may be founded («). Originally the jury, by 
vrhom inquests of office were found, was of an indeterminate num- 
ber (fy, but it must now consist of twelve (v). The jury cannot 
be challenged (x). 

The inquisition should state how the debt to the Queen is inquitition 
€X>BBtitttted, and not merely that the party is indebted to theoataia. 
Queen (y) ; and as it is the foundation of the subsequent scire 
facMMy which may be pleaded or demurred to, it should be nearly 
as certain as a declaration («). 



(/) Theiheriffiialwayithtshcriffaf 
MiddleBez, commisaioDB to find debti 
bflm; alwiyi executed in Middlesex ; 
Weet,21. 

(m) Weet on Bztentt, 22; Men. 
Exch. Prae. 13. 

(«) Man. Ezeh. Prec. 136 ; West on 
Kxtenis, 195 ; 2 Tidd's Pirac 8th ed. 
1093. 

(•} 2 Tldd's Prac. 8th ed. 1093. 

(j?) See 5 & 6 Vict. c. 88, s. 8. 

\q) Man. Exdh. Pnw. 14*18, 138 ; 
JZftT ▼. PesTMii, 3 Price, 288 ; and see 
5 &6Tict.e. 86, s. 8. 

(r) Man. Bxch. Prac. 87. 

(«) 2 Tidd's Prac. 8th ed. 1092. 



(/) F. N. B. 107, C. ; 3 Bla. Com. 
258. 

(«) Man. Excfa. Plrac. 87. 

(jr) 37 Ass. 218, pi. 11. 

(y) West, 25 ; 33 Hen. VIII. c. 39, 
s. 73. 

(«) West, 25 ; Hardr. 59 ; but see 
Man. Exch. Ptac. 18, and Bex v. 
FVanJtlni, 5 Price, 614, where it seems 
to have been decided that the inqnisi* 
tion may state the perty to be indebted 
to the Crown at the time of the taking 
of the inqaisition, generally, without 
noticing the amount of the debt, or the 
period, or the manner in which it ac- 
crued. 
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Wberever there is such a debt to the Crown aa that an 
of debt or indebitatus assunqmtf might be mamtniied agamat tiia 
debtor were it due to a subject, such debt may be taaad mMier 
the inquisition for the purpose of issuing a sdre/meias upon it, or 
an immediate extent on an affidant, that the debt so found is in 
danger (a). Thus where a party has incurred such a UabiKfy fea 
the Crown on a promissory note, or bill of Ezehange, aa woidd 
subject him to an action at the suit of an individual, sodi liability 
may be found under the inquisition as a debt to tiie down (^). 
So where the rights of a party attainted, outiawed, or /eta de mv 
do not i^pear of record, a commission issues to inquire as to ike 
debts due to him (c), which by his attainder, outlawry, or fe^njy 
have become forfeited to the Crown (d). So, although the del4 
be a debt of record, but some necessary &ct,or the amount of tiie 
debt remains to be ascertained ; as where the steward of a manor 
neglects to deliver copies of Court rdl, the amount of the duty 
chargeable on each copy being a debt from the steward to theCrown, 
independently of the penalty, whether he has received such 
amount or not (e), a commission is necessary to establish the fad, 
as well as to ascertain the amount (/). So every duty which 
would form the subject of an action of debt (^), or which mi^ht 
be recovered by the Crown as liquidated damages, in an action 
of covenant or oMumjanf, may be returned on the inquisition 
taken under the commission to find debts (A). 

The inquisition of the debts found having been returned, be- 
comes, as has been stated, a record (t) ; upon which may be issued 
a writ of scire facias reciting the inquisition, and founded upon 



(a) West, 25 ; 2 Tidd's Plrtc. 8th 
ed. 1104. 

(b) West, 28, ddog Bedb'9 ease, 
{c) Man. Exeh. Prac 13; lUst. 

Ent. 609. So to entitle the Crown to 
Undi bj escheat, Co. Rnt. 405 ; Doe 
d, Hayn9 Y.Redfem, 12 East, 96; Res v. 
Ctgtper, 5 Price, 217 ; aa to goods and 
chattels forfeited by treason or felony, 
see 2 BU. Com. 421 ; Bunb. 14 ; and see 
references to the Form, Append./»09/. 
(d) So after conviction for felony, a 
teire/aeias shall go against the Till, or 
any other who has the goods in his 
custody; St. P. C. 194; Com. Dig. 
tit. Forfeiture, B 7. A recent instance 



may be remembered of a commiHioD 
issued to find the debts due to Tawell 
the murderer, after his ezecutian, 
which are said to have been graatcd by 
the Crown to his widow. 

(e) 48 Geo. III. c. 149, a. 23. 

(/) Man. Ezoh. Prac. 13. 

(ff) Although upon a bond condi- 
tioned for the perfonnance of cove* 
nants ; Rex v. Moeeley, West's A^ 
pend. of Cases, 325. 

(A) Man. Exch. 15 ; see jpoi/, re. 
ferences to form of commission to find 
debts and inquisition thereon. Append. 

(i) See an/e, p. 342. 
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it (Jfc)» eomnmndiog the sheriff to warn the debtw to show cause 
^mhj the Crown should not have execution of the debts so found ; 
or on an affidavit of danger, and a baron's fiat, an immediate ex* 
tent may issue to have execution of the debts found (Q. 

The defendant may plead non indebitatus to the eeire faeiaSf Piemdiog to 
alleging that the Crown ought not to have execution because the/ae<«. 
debt is not due (m) ; under which it would seem, that any 
denial or discharge of the debt may be given in evidence (n), and 
he may plead to the title shown by the scire fadaSj without other 
tearerse (o) ; or where the sekre facias does not say that the de- 
fendant is indebted, may take issue on some fact which is alleged 
in the inquisition {p). So the Statute of Limitations may be 
pleaded to a scire facias against the drawer oi a bill seized in the 
hands of the Crown debtor under an inquisition (9). But neither 
the Statute of Limitations to a debt due to the Crown, nor a 
aet-off, nor bankn^>tcy, nor any other plea given by statutes, in 
which the Crown is not named, can be pleaded (r). 

The defendant cannot have leave to plead several matters with- 
out the consent of the Attomey-General («). 

Under the 88 Hen. YIII. c. 89, s. 79, the defendant may plead, 
or show in bar, or in discharge of his debt, any " good, perfect, and 
sufficient cause, and matter in law, reason, or good conscience " (^) ; 
and under this chuise of the statute, matter in equity may be 
pleaded, or brought before the Court by bill in equity (u). 

The commission ought to be actually returned into the office 
and filed, before a scire facias or extent is issued upon it («). But 



{k) West, 194 ; Ihtm ▼. Reghutm, 
15 M. & W. 475 ; S. C, 3 D.& L. 714. 

(i) 2 Tldd's Prac. 8th ed. 1 104 ; West, 
47 ; Chegntum*8 ease, West, 88. 

(m) West, 195 ; and see 1 Chitty on 
Pleading, 6th ed. 485, 486. 

(n) West, 199, 200. 

(0) Keilw. 200 6, pi. 15; Man. 
Exch. Firac. 140. Bat it seems that it 
is not svffident for the defendant to 
trsrerse the title of the Crown, withont 
also setting ont title in himself. Stam- 
ford, 63a; W^est, 210. 

{p) West, 200. 

{q) Rex V. Morrall, 6 Price, 24 ; 
Man. Exch. Prac. 140 ; and most al- 
ways he pleaded when the defendant 



intends to STail himself of it as a de- 
fence. 

(r) West, 200. 

(i) Rev ?. Caldwellj Forr. 57 ; Re^ 
▼. Sir C. Peek and othertf Hardr. 
189 i Man. Ezofa. Prac. 141; West, 
211. 

(0 West, 201. Prom this claose 
this statute is freqaently called the 
Statute of Equity. 

(«) West, 202; Sir Thomae CeeiCe 
eaee, 7 Rep. 20; TSraUcp'e ease, Lane, 
51 ; 5tr fFHUam His r. The Attorney- 
General, Hardr. 176. 

(x) West, 48, 242 ; 2 Tldd's Prac. 
8th ed. 1093. 
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if the writ of «etr« fteim Bhoold be iasoed before tbe reiuca ^mj 
of the commiflBioiiy this is an imguiajAj only. And would be emed 
hy i^penranoe (y). 

For further nileB as to eenrioe, and return to the writ, appear 
ing, and pkadmg to the seire /aeias on Crown debts, and pio- 
eeeding to trial thereon and ooata, see the laet chapter, on son 
/aeku on Crown bonds, to which the same rules applj («). 
^jj^J^*^ If the office be found against the Queen, a Mtfliii# mqmrftuium, 
wh^of- or further inquiry under the former oommissioQ may be awarded, 
aiptinst because the Queen cannot traTWse the inquisition. But, says 
Lord Coke (a), ^ in good discretion, no MebM mqmremdmm shall be 
awarded in such ease without sight of some xee<^ or other pveg- 
nant matter for the King, to show the fcmner was mistaken. And, 
by pregnant matter for the King, is meant matter pregnant 
with evidence of the Eing^s right "(^)* ^^t, if on the mteUuM 
inqwurendmrn a Yerdict is found against the Queen, no further pro- 
cess can be awarded ; because, otherwise, there would be no end 
thereof^ ti tt^mtum injure repnbatur. If the tmeUiu mgm ir e m - 
dum be found for the Queen, ti>e defendant may traverse the 
facias founded upon it, as he may the leire fium on the 01 
inquisition (e). 
^ennot"' Wherever the Queen is in pameuioH by virtue of the inqin- 
^SS^S^. ^^^^^^ there no scire facias to have execution ci the inquisition is 
necessary, and the defendant, if aggrieved thereby, may have his 
FtetitioD of P^^^^^ f^ rights which discloses newfsets not found by the office, 
li'^t^ or his numstrans de droity which relies on the iacts as found 
de droit. to recover back his possession (d). It would however be trayel- 
ling out of the province of this work to notice these remedies in 
detail. 
Concinion. We havc now proceeded through all the eases in which (so 
fiir as the author is aware) the writ of scire facias is appli- 
cable. An inquiry into some of them, has been perhaps more labo- 
rious than profitable, as scarcely appropriate to the wants of the 
present day, or as obsolete in practice. Still, a book professing 



(y) Deam ▼. iS^. 15 M. & W. 485. mm, Dyer, 248 ; Dyer, 29S «. 

(2) And lee 2 Tidd's Pfttc. 8ih ed. (d) 3 BU. Com. 260 ; Com. Dig. 

1 126, 18 topleadins to eztenti in which F^mogatiTe, D, 81 ; Com. Dig. Office, 

the same rales apply. K, 12 ; 9 Co. 98 a ; Bro. R. 378 ; and 

(a) 8 Co. 168. see 2 Tidd's Prac 8th ed. 1122 ; Man. 

(b) Bac. Abr. tit Prerogative, £ 7. Ezch. Prac 87 ; and see aUe, note (d), 

(c) Man. Ezch. Prac. 23 ; BaaetVt p. 341. 



Ch. Yin.] Concbttkm. 34/ 

bo treat on this particular sabject, and leaving unnoticed any of 
its branches, could scarcely lay chum to the title of being a com- 
plete work, which it has been the author's endeavour, however 
unanocessfiilly, at much pains to strive to make this. 

The residue of the volume will be devoted to general practice, 
points on pleading, and amendment. 
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BOOK THE FOURTH. 



CHAPTER I. 

OF PLEADING AND PRACTICE ON SCIRE FACIAS 6BNERALLT. 



Ot^eotof 
BooklY. 



Ohfed i^Booh IV., p. 348. 

Of ike Writ qf Scire Facias <md 
Declaration <m, generdUji, p. 
349. 

Quashing the Writ, p. 349. 

Plecu to, generally, p. 352. 

Practice on, generally, p. 354. 

Cogte, p. 357. 

2b recover Demands (^rising q/ter 
Judgment on Bonds, p. 358. 

2b levy Besidue qf Debt after 
Eviction under onBlegit, p. 359. 

Ad Behabendam Terram, p. 359. 

Quare liestitutionem non, p. 359. 

Against Members qf Joint-Stock 
Banking Companies, p. 359. 

Declarations in Scire Facias 
against, p. 359. 

The same Bules apply as to suing 
a Shareholder of a Company 
under the Companies Clauses 
Consolidation Act, 8 Vict, e, 16, 
s. 36, as have been held to apply 
to the Banking Act, 7 6^. TV. 
c. 46, s. 13, p. 361. 

Pleas to Scire Facias against 
Member qf a Joint- Stock Com- 
pany, p. 363. 



On Marriage if Feme PUnmi^et 
Defendant, p. 365. 

In Cases ef Bankruptcy or lumd- 
vency, p. 365. 

In Case qf Death of Plaintiff or 
Dtfendant, p. 366. 

On Judgment qf Assets quaodo, 
p. 367. 

On a Bill qf Exceptions, p. 367. 

Ad Audiendom Erroree, p. 387. 

2b revive a Judgment im Ejotst- 
ment, p. 368. 

Against Sheriff by EweemtiaM 
Creditor, p. 368. 

To recover Debts found due to Out- 
law and on Pardon qf Outlawry^ 
p. 368. 

2b repeal Letters Patent, p. 368. 

2b have Execution on Becogni' 
zance at Common Lam, p. 369. 

On Recognizances qf Special Bail, 
p. 870. 

On Becognizanoes qf Bail in Er- 
ror, p. 370. 

Against Pledges in Beplevin, p. 
371. 

On Bond to the Crown, p. 371. 

On Inquests qf Office, p. 372. 



It is intended in the present book to give a short review of the 
pleading rules applicable to the writ of «efr^/acta« generally ; after 
which the decisions on points of pleading connected with the 
various subjects of the foregoing chapters will be briefly collected 
in the order in which those chapters are arranged. This, it is 
hoped, will facilitate the references which may be required to 
points of pleading exclusively, and to the rules applicable to deek- 
rations on, and pleas to, the writs of scire faciae. The rules as to 
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amendment will complete the book. Por the general law and 
decisions on each subject, the reader is referred to the respective 
chapters thereon in other parts of the volume. 

In Blake v. Dodemead et Ux, (o), it was said " that there was no ^/J^^^* 
fiucb thing as a declaration on a seire/aeias, but that the declara^.J^^*^ 
tion and writ are synonymous, and the plea is to the writ." The ^J* **'**'■ 
declaration, in fact, sets out the writ, and is in the same form as 
the writ (6), with a proper inducement ; and, though called a 
declaration, is merely a mode of entering the writ on record (c). 

In one case a scire facias, disclosing the &cts upon which 
it was founded, and requiring an answer from the defendant, was 
said to be in the nature of a declaration (</)/ 

The plaintiff's attorney must have a new warrant and retainer 
in order to sue out the writ, because it is in the nature of 
an action {e) ; and the judgment being presumed to have been 
satisfied the authority consequently expires (/). 

It has been held that a scire facias being a judicial writ, shall 
not abate for want of form; and, therefore, where the words 
si si&i eiderii expedire were left out in a scire facias^ yet the writ 
was held sufficient (^). And being a judicial writ^ by the 18th of 
£liz. c. 14, s. 1, it may be amended for lack of form after ver- 
dict (A). And the Courts will, in their discretion, allow an 
amendment in the declaration on the scire facias^ unless the 
defendant can show that he would sustain any disadvantage 
thereby (i). 

If the proceedings on the writ have not been conformable $?J^' 
to the practice of the Court, the plaintiff may move to quash 
his own writ on payment of costs (Jc), The rule is nisi only 
in the first instance (/). And if the writ be in such a form that 
the defendant cannot take issue upon it, nor demur to it, the 



(o) 2 Sfrm. 77.S. 

(fi) Bank iff Scotland \. Fenwick, 1 
Ezch. 796,per Rolfe. 

(c) Ntmn V. Cbxtont 3 Kzcfa. 715 ; 
mnd see 2 Tidd's Prac 8th ed. 1180» 
1181. 

(d) VmffkttH ▼. Floyd, 1 Sid. 406 ; 
2 Tidd's Prac. 8th ed. 1140; cn/tf, 
r. 11. 

(«} Dreviimn v. Lawrence, 2 Lord 
lUym. 1048 ; Herd ▼. Bureiowe, Cro. 
Elis. 177; ante, p. 13; Atwood ▼. 
Borr, 2 Lord Raym. 1252 ; 2 Wms. 
Sftimd. 6th ed. 71 a. 

(/) Payne v. Chuter, 1 Roll. 365 ; 



Lush, Pnc. 220. 

(jf) Bsc. Abr. tit. Scire Fadu, D; 
Lucas, 270; eed vide 3 Keb. 190 ; 2 
Lat. 1281; Sid. 406. 

(A) Wheadan ▼. Smegg, Cro. Jac. 
372 ; Comyn v. Kyneto, Cro. Jac. 162. 

(0 Thwpe V. Hook, 1 Dowl. 504 ; 
HoOand ▼. PhiO^e, 10 Ad. & E. 149; 
SDd see 2 Tidd's Prac. 8th ed. 1176 ; 
aod tee poet, ch. on Amendments. 

(k) Ade V. Stuhbe, 4 Dowl. 282 ; 
and Me Bac. Abr. tit Scire Padas, E ; 
and see ante^ p. 26. 

(I) OUvereon if. Latour, 7 DowL 
605. 
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defendant may move for a rale caUing on the plaiintlir 4o Atcm 
cause why the writ should not be quashed ; as where in a mcire 
factM against a member of a joint-stock banking company, cm a 
judgment obtained against the public officer, the writ alleged that 
the defen<iant was '^a menber at the time of the commencement 
of the action in which the judgment wae obtained, and at tte tine 
of the recoveiy and giving of the judgment, and from thence con- 
tinually has been, and still is a member" («). 

It has been said that a tare faeiaa is in the nature of a bvll in 
chanceiy, and that the same certainty is not required therein as 
by the common laW (n). But modem cases show that it may be 
specially demurred to for want of certainty, and that the same 
rules are applied to it as to any other declaration (o) ; and in like 
manner the pleas to the ^drefaeiat may be specially demurred 
to (p). 

It has also been said that a scire /aeia» ought to be as short as 
possible (9), and therefore it is sufficient though it be as general 
as the record upon which it is founded (r) ; and an immaterol 
▼ariance from the record does not prejudice, as an omission in the 
style of the King («). 

But it must reeite the judgment that was giten (Q, and before 
what judge (ic) ; and if the record be special, it is safe to recite it 
as it was pleaded (ar). It must be against all the defendants 
together (y), or it may issue against each sererally (z) ; but when 
issued against joint defendants, the declaration against one only 
would be inegular (a), and such a variance between the process 
and dedaration may be taken advantage of by applying to the 
Court (b). It need not recite all the proceedings upon which the 
judgment was given, but the judgment only (c). 

(m) 7^ Gwemor and Conqtany of Pleader, 3, L. 3. 

the Bank if Scotland v. Fetumck^ 1 (t) Panion ▼. The Sari of Baik, 3 

Ezch. 792. Mod. 227 ; Com. Dig. tit. PleMler, 3, 

(n) Latch. 112; Bac. Abr. tit. Scire L, 3. 

FaciaSi D. (/) Preston ▼. Perton, Cro. Elix. 817. 

(0) Nmn ▼. Claxton, 3 Exch. 712 ; («) Pr. Reg. 497 ; Gra^ T.Hart, StL 

S. C. 6 D. & L. 637 ; Neu v. Femoick, 517. 

2 Ezch. 598. So on a eeire faciae to (x) Soper et Vx. ▼. lAtdhw, Dj.34^. 

repeal a patent, the defendant may de- (y) Panton v. Hall, Sal. 598. 

mar to the scire facias, if the matter (x) Gee et Uxor v. Fane, 1 Let. 

alleged be not sufficient to repeal the 226 ; see amte, 21. 

patent. Rex v. Sir Oliver Butler, 3 (a) Swamsburp ▼. Pringle, 10 B. & 

Ley. 221. C. 751 ; see ante, p. 22. 

' (p) Ness ▼. Bertram and another, (b) Fbwlerr.Rickerby, 9 Dowl 692* 

4 Ezch. 196. (c) Gold and others ▼. 5/ro(2f , Carth. 

(q) Prac. Reg. 496. 149; ante, p. 19. 

(r) Mod. Ca. 296 ; Com. Dig. Tit. 
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It must be brought in the same oouiaiy where the venue was 
laid in the original action (d), and must isBoe out of, aad be 
returnable in, the Court in which the original action was depend- 
ing (e)j and where the judgment was given if it remains there (/). 
The record of the judgment must be in Court (^). 

It must pursue the terms of the judgment, and a varianoe from 
it is error (A). 

No capias can issue upon the sdre /acias to arrest a defendant, 
on an affidavit before a judge of his presumed intention to quit 
Enghuid («). 

Proceedings in scire facias on a judgment are within 1 Beg. 
Gen. Hil. T. Will. lY. (Pleading Bules), and consequently must 
be entitled of a day certain instead of a term (k). 

The time of limitation begins to run from the date of the 
revived judgment in scire facias ; for such judgment is a new 
judgment (/). 

The limitation of a judgment on scire facias^ as on any other 
judgment, is twenty years (ta). 

If the original judgment be reversed, the judgment in scire 
facias will be reversed in like maniter (n). 

If execution be sued out on a judgment more than a year 
old without reviving it by scire facias, it is voidable only, and not 
Toid (o) ; and a defendant may mov^ to set aside such execution 
for the irregularity (p). 

If the scire facias has been sued out irregularly, the irregularity 
is waived by the defendant's appearance (q). 

If the plaintiff has revived his judgment by scire facias^ and 
does not sue out execution within a year after such revival, he 
must again revive the judgment by scire facias^ or action on the 



(rf) 2 Tida's Prac. 8th ed. 1175; 
MuMgraoe ▼. Wharton, Hob. 6 ; Phil- 
ItpM ▼. SmUh^ 2 DowL N. S., 688; 
mUe, p. 18. 

(e) 2 V. Wms. Saand. 6th ed. 72 a; 
ante, p. 19 ; 2 Chttty's Arch. Prac. 
8th ed. 1025. 

(/) Ante, p. 19. 

{ff) Com. Dig. tit. Pleader, 3, L, 3 ; 
ante, p. 19. 

(A) Marav,Qum,6T. R.5; <m/«,p.20. 

(t) See ante, p. 22. 

(it) Cbilim ▼. Beaumont, 5 Dowl. 
P. C. 700 ; 2 Wms. FAund. 6th ed. 
72 aa. 



(0 G'Brian ▼. Ram, 3 Mod. 186 ; 
ante, p. 13. 

(m) 3 & 4 Will. IV. c. 42. 8. 3 ; 
see ante, pp. 14, 29. 

(n) Dr. Drurie'M cote, 8 Co. 141 ; 
see ante, p. 22. 

(o) Blanehenay ▼. Burt and, others, 
4 Q. B. 707 ; Ex parte Henry Hawkee- 
bury, C. P. Mich. T. 1850 ; see ante, 
p. 25. 

(p) Walker ▼. Thelhuon, 1 Dowl. 
N. S. 277 ; ante, p. 25. 

(q) Pickman ▼. Roieon, I B. & A. 
486 ; ante, p. 26. 
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judgment (r). The second scire facias must then recite tbe 
0U8 scire facias^ and the proceedings which have been taken (#). 

If the scire facias be unnecessarily sued out, the plaintifi* moil 
proceed to judgment upon it before he can issue execution (^). 

An interlocutory judgment, if no proceedings are taken npon it 
for more than a year, must be revived by scire facias like any 
other judgment (w). 

If a plaintiff suing out a scire facias be under any legal dis- 
ability, he may be nonsuited {x). 

A writ of error lies on a scire facias to the Exchequer Cham- 
ber ( y). 

The omission to sue out a scire facias^ to revive a judgment 
when required by lapse of time, is a ground of error which is 
apparent on the face of the record (r). 

It has been held that there is no doubt that a scire facias is an 
action, whether considered as an original or a judicial writ ; and 
such as the defendant may plead to (a), and on that ground a plea 
to a scire fadas must conclude '' if the plaintiff ought to have or 
maintain his action*' (£). 

And on this ground a plea of payment with other pleas to a «em 
facias, has been allowed under the statute 4 Anne, c. 16 (c) ; and 
the modem practice is to allow several pleas in scire facias (d). 

A plea to a scire facias should be to the writ and not to the 
declaration («). 

A man may plead in bar or in abatement to a scire facias as 
well as to other actions (/). 



(r) 2 Udd's Prac. 8th ed. 1158; 
tee ant€t P* 27. 

{*) Ante, p. 27. 

it) Ante, p. 27. 

(tt) How ▼. Acton, 12 Mod. 500 
ante, pp. 27, 28. 

(x) 0*Mealey ▼. WUton and ano 
iher. 1 Camp. 483 ; ante, p. 28. 

(y) NeOit ▼. Rishton, 9 Ad. & B 
426 ; ante, p. 29. 

{2) GoodHtle, d. Murrett, ▼. Bad 
title, 9 Dowl. 1009; ante, p. 29. 

(a) Bac. Abr. tit. Scire Facias, E ; 
Com. Dig. tit. Pleader, 3, L, 3. Where 
to a scire facias to show cause why the 
plaintiff should not have execution on 
a judg;ment, the defendant pleaded that 
the plaintiff ought not to have his ac- 
tion, instead of onglit not to have ex- 



ecution, the plea waa held weU enavgh. 
Qrtff V. Jonet, 2 Wila. 251 ; O'Brien 
▼. Ram, 3 Mod. 186 ; ante, p. 13 

(b) Fenner ▼. Spans, 1 T. R. 267 ; 
Com. Dig. tit Pleader, 3, L, 3. 

(c) PhiOipson, P. O. ▼. Ten^Kut, 1 
Bowl. & L. 209. 

{d) OUes ▼. Hutt, 1 Excb. 704, ^fr 
PftrVe, B. 

(e) 2 Wms. Saund. 209 I, d, n. 
(1) ; Davies v. Thongtson, 14 M. & W. 
161 ; WkitKng t. Dea Anges, 3 C B. 
910; Reg. ▼. Betts and another, 19 L. 
J., N. S.,Q. R532. 

(/) AUce V. Qdte, 10 Mod. 112; 2 
Tnst. 470 ; 2 Wms. Saund. 6th ed. 72 
bh\ lb. 9 e, n. 10, 1 1 A. n. 19 ; Com. 
Dig. tit. Pleader, 3 L, 10; Rex v. Mann, 
1 Stra. 146 ; and see ante, p. 13, n. (y). 
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Thus to a 9cire facias on a judgment, the defendant may plead 
nul tiel record (jgf) or payment since the statute 4 Anne, c. 16, s. 
12 (A), or a release (t), or that the deht and damages were levied 
on ayf.yb. (J), or that his lands were extended for them upon an 
elegit (^), or his person taken in execution on a capias ad satis- 
faciendum (I), So a terretenant may plead in bar to a scire facias^ 
anything which shows his lands not liable to execution (i»), or 
nonjoinder of other terretenants (n). 

A defendant may plead to a scire facias, anything which has 
been done under the original judgment which exonerates him from 
liability (o). 

But the mere fact of an execution having been issued during 
the year is no answer to a scire facias, brought after its expiration, 
though satisfaction of the demand under such execution would be 
an answer in proportion to the amount recovered (^), 

The rule of law is well settled that you cannot plead to a scire 
facias any matter which might have been set up as a defence to 
the original action (^), otherwise there weuld be no end of the 
proceedings (r). 



{g) Com. Dig. t'leader, 6 L. 15. 

(A) PAiMpMW ▼. Ttmptsi, 1 Dowl. 
& L. 209 ; Giles t. Hnlt, 1 Exch. 
704 ; see the sect, on/e, p. 35. 

(0 The tenant or defendant may 
pload divers matters to a scire facias 
after the judgment given, to bar the 
plaintiff of execution, as ontlawry, a 
release of actions, &c 2 Inst. 470. 

(J) Mounteney v. Andrews^ Clift. 
675; 4 Leon. 194. 

{k) Glascock V, Morgan^ Dyer, 299 
h ; ) Lev. 92. 

(0 Scott V. Peacock, 1 Salk. 271; 
Holmes y. Newlands, 5 Q. B. 370 ; 2 
Wins. Saund. 6th ed. 72 cc, 

(m) J^erson v. Moreton^ \\ h\ % 
Wms. Saund. 6th ed. n. 19. 

(») Bac. Abr. tit Scire Facias, C. 5. 

(o) Holmes v. Neuflands, 5 Q. B. 
370; Com. Dig. Pleader, 3 L, 15; 
Orek V. Witkers, 2 Ld. Raym. 1075. 

(p) Jfplmfs V. Newlands, 5 Q. B. 
634. 



{q) Bradley v. Byre, 11 M. & W» 
451 ; PhiU^fwn v. The Earl qf Egre^ 
mont, 6 Q. B. 604 ; Aliens v. AndrewSt 
Cro. Eliz. 283 ; Holmes v. Newkmds, 
5 Q. B. 367 ; Middleton y. Hill, Cro. 
Elis. 588 ; Rowe v. BeUoneys, 1 Sid. 
182 ; West v. Sutton, 1 Salk. 2 ; 2 Ld. 
Raym. 853 ; S, C Bnsh v. Gower, 2 
Stra. 1043 ; Cook v. Jones, Cowp. 
727 : 2 V. Wms. Saund. 6th ed. 72 dd; 
Wheatley v. Lane, 1 Wms. Saund. 6th 
ed. 219 c, n. It is a general rule that 
if a party do not avail himself of the 
opportunity of pleading matter in bar 
to the original action, he cannot after- 
wards plead it either in another action 
founded on it, or in a scire facias. 
Rock y. Leighton, 1 Salk. 310 ; Rame- 
den v. Jackson, 1 Atk. 292 ; Sarle y. 
Ilinton, 2 Stra. 732 ; Skelton y. HowU 
tng, I Wils. 258 ; 2 Tidd's Prac. 8 th 
ed. 1184; ante, p. 145. 

(r) Bradley v. UrguAart, 1 1 M. & 
W. 460 ; 5. C, 2 D. N. S. 1042, 

A ▲ 
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Thus a plea to a scire facias (on a judgment by the oi 
plaintiff) of the plaintiff's bankruptcy, and that the caase« 
action in the original suit accrued before the plabiti£r b( 
bankrupt, and which does not state whether the judgment 
recovered before or after the bankruptcy, is bad, as it does ni 
appear but that the bankruptcy might have been pleaded in 
to the original action («). 

But if j^he judgment on which the scire facias has issaed has 
been confessed on a warrant of attorney, so that the defendant 
had no opportunity of pleading any defence to the original actioB, 
which he may have, and is without relief, the Court will interpose 
and direct an issue to try such defence as the defendant might 
have pleaded to the original action (/). 

To a scire facias brought by the second assignee of a judgment, 
a plea of payment to the first assignee was held bad on special 
demurrer for not averring the payment to have been made after 
the assignment to him (u). 

Where judgment has been obtained on a joint and several bond 
against principal and surety, and the debt and costs have been 
levied from the surety, the surety is entitled to have an assign- 
ment of the judgment debt in order to reimburse himself from 
the principal, and the principal would have no defence -to a scire 
facias on the judgment brought against him by the surety as 
assignee of the judgment (a?). 

It is not necessary for a party in a scire facias to return the 
demurrer book, and therefore a judgment signed for not returning 
it is irregular (y). 

The sheriff, on the return of the scire facias^ either returns 
scire fed or nihil ; that is, that he has given notice to the defen- 

JSfwSiy?"' ^*^^» ^^ *^*^* ^® ^*8 nothing by which he can make known to 
him (z). 

Where the sheriff returns nihil the plaintiff must sue out a 
second or alias writ of scire facias, commanding the sheriff as 



(«) Baylh ▼. Haytcard, 4 Ad. & E. Young's Rep. Ill ; ted vide 2 Y. &C. 

256. 462. 

{i) Cooke y. Jones, Cowp. 727; (y) BayUs v. Hayward, 3 DowL 

Greenslade v. Vauyhan, 8 Dowl. 687. 533. 

(u) Purdon v. Purdon, 1 Hud. & (z) See the form, Thes. Brer. 227, 

Br. Rep. Ir. 229. 263, 228, 273 ; Tidd's Tnc. Forms, 

(x) IHllon V. FarreU, Butty's Rep. 455 ; 2 V. Wins. Stand. 72^ 6tlk ed. 
Ir. 669 ; Dowbiggin t. Bourne, 1 
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Tore he waa commanded (a). And formerly, if the sheriff also 
xetnmed nihil to the second writ, and the defendants did not ap- 
pear, there was judgment against them, by default (6), two nihils 
l)eing deemed equivalent to a 9cire feci (c). And in a scire fadas 
fio revive a judgment against the party himself one nihil waff 
lield Buifieient {d). The intent of the sdre facias being to give 
notice to the defendant, which by the general practice of suing out 
two scire facias and returning nihil to each was defeated, the 
Courts made the rule of H. T. 2 Will. IV. r. 81, which directs 
that " no judgment shall be signed for non*appearance to a scire 
facias without leave of the Court or a judge, unless the defendant 
has been summoned ; but such judgment may be signed by leave 
after eight days from the return of one scire facias*^ (e). The 
language of the rule is general, and applies to proceedings by scire 
facias generally (/). It has been held under this rule that the 
plaintiff must now either issue two writs of scire fadas, or summon 
the defendant (^), and the Court will not allow the plaintiff to 
tAgu judgment on the return of nihil to two writs of scire fadas, 
unless it appears that endeavours have been made to give the 
defendant notice (A). But it is only necessary to show that some* 
thing has been done to convey notice to the party of the pro* 
ceeding against him ; and where reasonable notice was given 
to a defendant of the proceeding by sdre fadas against him, 
although he was residing abroad, the Court permitted judg* 
ment to be signed on the sdre fadas after eight days from the 
return (t). 

By rule 5 Geo. II. E. T. explained by the Court, in Wilson v. 
Farr{k\ every writ of sdre fadas of which notice shall be given 
to the defendant shall be left at the sheriff's office four days 
before the return, exclusive of the return day ; and every writ of 
alias sdre fadas shall be lefb four days exclusive as well of the day 
on which it is lodged as of the return day ; the days must be the 



(a) 4 last. 472 ; Randal v. Wade, 
Cro. Jac. 59. 

(d) Barret v. Clei/doUy Dyer, 168 a ; 
Com. Dig. Pleader, 3 L, 8, 9. 

(c) Raietiffe's cage. Dyer, 172a; 2 
Wins. Saund. 6th ed. 72 s. 

{d) Barrett ▼. Cleydon, Dyer, 168 a. 

{e) Jervis's New Rules, 82; and 
see ilf. n. (e). 

(f) Jackaon v.Elanif 1 Dowl. 516. 



(ff) Wood V, Moseley, 1 Dowl. 513. 

(A) Sabine v. Field, 1 Cr. & M. 
466 ; and see Lockwood v. Orme, and 
Newton v. Flight, cited in Jervis's New 
Rules, 83, n. (c); 2 Chitty's Arch. 
Prac. 8th ed. 1028. 

(f) Weatherhead and others v. Lan- 
dies, 5 Dowl. 189 ; and see Armitage 
V. Rigbye, 5 Ad. & E. 76. 

(*) 4 B. & A. 537. 

A ▲ 2 
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last four days (/). The four dajs most be exdusiTe of Sundap 
and other days when the sheriff's offioe is not open &ac tibe pat- 
pose of searching («), t. e. four juridical days (a). 

A teirefaeitu upon a judgment in an action commenced by a 
writ of summons, or upon a recognizance of bail,, must be madt 
returnable on a day certain in term (o). In all other caaes it mar 
be made returnable on a general return day {p). 

If the writ be returnable on a general return day tiiese 
must be fifteen days between the teste and return (9). If it be 
intended to sue out two writs there must be fifteen days indii- 
siye (r) between the return of the second and the teste of the 
first writ («). The number of days between the teste and letuni 
of each writ is immaterial (t). 

As to the practice when the judgment is more than seven yean 
old, see ante (u). 

The sheriff must indorse on every Bcire fadag^ the daj of the 
month on which it was left with him (x). If there be any ob- 
jection to the proceedings in scire /(tcioB^ on the ground tiiat the 
writ has not lain a sufficient number of days in the sheriff's 
office, the defendant should apply to set aside the proceedings 
thereon (y). 

The defendant may be summoned at any time before the return 
of the wire fadoB or even upon the return day, provided it be 
before the rising of the Court (e). The Court or a judge will 
determine on the sufficiency of the summons if disputed (a) ; and 
if insufficient, the proceedings on the scire fadoA, may be set 
aside even after the sheriff's return of scire feci (b). 



(I) Trouty t. Hermer, 4 T. R. 583 ; 
WUlutnu T. Maton, 1 East, 89, n.; 2 
Wms. Sannd, 6th ed. 72 x, 

(m) 2 Wms. Saand. 6th ed. 72 x, 
n. (e). 

(n) Frazer ▼. Miller, 1 Dowl. Ul ; 
Jnon. 1 DowL 142. 

(0) Chit. Arch. Plrac. 8th ed. 1025 ; 
Bden ▼. Willt, 2 Ld. Raym. 1417 i 2 
Stn. 694, S, C. 

(p) R. £. 5 Geo. II. r. 3, a. 

(q) 2 Chit. Arch. Prac 8th ed. 
1025. 

(r) Hieks ▼. Jone9, 2 Stn. 765; 
Ooodwim v.Peek, 2 Salk. 509. 

(t) R. T. 8 Will. III. r. 1 a ; B. 5 
Geo. II. r. 3 a ; Goodwin ▼. Beakhean, 



Garth. 468; 12 Mod. 215, 5. C; 
Combe V. CtUHU, 10 Moore, 535. 

(0 EOiot V. Smith, 2 Stra. 1139. 

(tt) Pp. 14, 30 ; 2 Chit. Aich. Prw. 
8th ed. 1026. 

{x) R. E. 5 Geo. II. n. 3. 

(y) WilHame ▼. Broum, 2 DowL 749. 

(z) Clarke v. Bradihmw, I £aat,86; 
Lewie v. Pyne, 1 C. & M. 771; 2 
Dowl. 133, S. C. ; WeM v. Harvey, 2 
T. R. 757; (T Brian t. F^vungr, 1 
Stra. 644 ; Chit. Arch. Prac. 8th ed. 
1028. 

(a) Wright ▼. Payef 2 Bfau Bcp. 
837. 

(6) Poolv. Wiil8,2T. R. 758,11.; 2 
Chit. Azch. Prac. 8th ed. 1028. 
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If on the return day the sheriff have returned wire feei^ the 
plaintiff may enter a memorandum for a rule to appear with 
the Master ; and if, at the expiration of the rule, which is a fouiv 
day rule (c), the defendant has not entered an appearance, the 
plaintiff may enter the proceedings on the roll and sign judg- 
ment (d^. 

If the defendant have not been summoned, and the sheriff has 
returned nikU to the writ, the i>laintiff may enter a four-day rule 
to appear and plead with one of the Masters (e). Sundays and 
holidays are excluded from the computation of the time given, 
aitbough intermediate days (/). If the defendant has not en- 
tered an appearance in eight days from the return day the plain- 
tiff may apply to the Court, within a reasonable time after the ex- 
piration of the eight days(^), to sign 'judgment on an affidavit 
stating the issuing of the scire facias, the sheriff's return of nihil, 
and that notice had been given to the defendant of the proceed- 
ings against him ; or that proper endeavours had been made to 
give him notice without effect (A). The rule is absolute in the 
first instance. 

If the defendant has not been summoned, he may notwithstand- 
ing the judgment against him have advantage of any matter he 
might have pleaded to the scire faeiasy either on audita querela (t), 
or by motion to the Court (k)» 

When judgment is signed the proceedings in scire facias must 
be entered upon the roll and execution awarded (J). 

A motion cannot be made in arrest of judgment on a scire facias 
after the first four days of term (m). 

• Before the statute 3 A 4 Will. IV. c. 42, the plaintiff was not CosUon. 
entitled to costs on a scire facias until after plea pleaded (n). 



(c) JFathen t. Beaumoni, 11 East, 
272; 2 Chit. Arch. Prac. 8th ed. 
1029. 

{d) And see the practice in 2 Chit. 
Arch. Prac. 8th ed. 1029. 

(e) Waihen r Beaumoni^ 11 East, 
272; 2 Chit. Arch. Prac. 8th ed. 
1029. 

{f) Wathen v. Beaumont, ubi supra ; 
Ancn, 1 Dowl. 142; Scott v, Larkint, 
1 Dowl. 202. 

(ff) Wood V. Mozeley, 1 Dowl. 513. 

(A) WimaU V.Cook, 2 Dowl. 173; 
SaHnd(*7-9on v. Brotcn, 6 Dowl. 9, 



(t) 2 Chit. Arch. 8th ed. 1090 
Lampton r. CoOmgwood, 1 8alk. 62. 

{k) Ludlow J. Lennard, 2 Ld. Raym. 
1295 ; Anon. I Salk. 93 ; Dodd ▼. 
Beckman, 1 Ld. Raym. 445 ; Wharton 
▼. Richardson, 2 Stra. 1075 ; Holt ▼. 
F^wOf, 1 M. & Sel. 199. 

(0 2 y. Wms. Saund. 72 aa. 

(m) Rex V. M'Leod, 3 Price, 203. 

(n) 2 Chit. Arch. Prae. 8ih ed. 
1032; PockUngton r. Peck, 1 Stra. 
638 ; Saund. 72 a; 8 & 9 Wilt III. 
c. U, s. 3. 
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But by the 84th Beet, of that Act, '* in all writs oi9cire/aeuu tiie 
plaintiff obtaining judgment on an award of execution ahaii x» 
cover his costs of suit upon a judgment by default, as well ai 
upon a judgment after plea pleaded or demurrer joined." Bj tfae 
8 A 9 Will. III. c. 11, 8. 3, if the plaintiff be nonsuit or dis- 
continue, or if a verdict pass against him, the defendant shall be 
entitled to costs (o). 

See, generally, as to the rules of practice on a wire faeioM to 
revive a judgment, ante^ book i. ch. ii. 

SCIRE FACIAS TO BECOVEfi DEMANDS ABISIlfO AFT£B 

JUDGMENT OX BONDS. 

Torvcorer Under the statute 8 & 9 Will. III. e. 11, for breaches of core- 

ArishigA^er nants or agreements, or* non-payment of an instalment of an an- 

on'SoBda^ nuity secured by bond, by which the bond has become forfeited 

and judgment has been obtained for the forfeiture, the judgnoent 

remains as a further security, and the plaintiff may issue a jwv 

fadoM to revive the judgment for further breaches, or non-pay> 

ments, calling on the defendant to show cause why execution 

should not issue for those claims ; and the plaintiff must assign 

the breaches in the declaration or replication, or suggest them on 

the roll (|?). 

The %cire facitu must recite so much of the proceedings in the 
former action as to make it appear that the judgment is warranted 
by the statute (7), and the same proceedings must be pursued in 
the scire f ados as in the original action (y). 

But nothing can be assigned or suggested as a breach which 
could have been assigned or suggested to the original action (r). 
The statute of 8 <& 9 Will. III. is compulsory in all caseB 
within it, and the plaintiff must assign or suggest breaches on 
the rt^cord (*). 

A set-off may be pleaded to a scire facias, assigning a further 
breach after judgment, covering the amount of the interest or an- 
nuity accruing due (/). 

The plaintiff may, under the statute of 8 & 9 Will. III., assign 
as many breaches as he may think fit (u). 

(0) See Bretrsier y. Meaka, 2 Dowl. («) Hardy v. Bem, 5 T. R. 538 ; 

612. Rokt w. RowweU, 5 T. R. 636 ; ante, 

(p) Qutfi V. King, 1 M. & W. 45 ; pp. 43, 44, 45. 

ante, pp. 38, 39. (0 ColUnt v. Co//ti», 2 Bunr. 820: 

(q) 1 V. Wms. Saund. 58 A, n. anfej p. 43. 

(r) flarrop v. Jrmiiage, 12 Price; («) Plomer v. Aocw, 5 Tafint.;te« 

see ante, p. 40. ante, p. 45. 
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If the defendant plead matter admitting and excusing the non- 
performance of the covenants, &c., the plaintiff must traverse the 
special matter only in his replication and enter a distinct sug- 
gestion of breaches under the statute, and not assign them in his 
replication, as the replication would be bad for duplicity (x), as the 
statute does not authorize any other double pleading than the 
assignment of breaches. 

See generally as to the practice, ante, book i. chap. iii. 

TO I.ETT BESIDTIE OF DEBT AFTER EVICTION UNDEB AN ELEOIT. 

See generally as to the law and practice, book i. chap. iv. p. 47 To levy 
(The Mayor, Aldermen, and Burgesses of the Borough of Poole v. debt after 

Whitt, 15 M. & W. 571). Snde^Jn 

elegit. 

AD behabenpam: tebbam. 

See the practice generally, ante, book i. chjip. v. p. 58 (Price v. Adreha- 
Vamey, 3 B. & C. 733). • ram. 

Qt7ABE BESTITUTIONEM NON. 

See the practice generally, ante, book i. chap. vi. p. 64. ' Qw«»:« rts. 

nott. 
AGAINST MEMBERS OF JOINT-STOCK COMPANIES. 

See the practice generally, ante, book ii. chap. ii. p. 107. Against 

In an action by a joint-stock company in the name of their joint-utock 
public officer, who, after issue has been delivered, has died, and companies, 
another officer has been appointed in his place, it is irregular to 
enter a suggestion upon the record of the nominal plaintiflTs death 
and of the appointment of another nominal plaintiff, without the 
authority of the Court, and without giving the defendants oppor- 
tunity to traverse the facts stated. The suggestion ought to be 
entered on the plea rqll {z). 

A declaration on scire facias on a judgment obtained against Deciara- 
the public officer of a joint-stock banking company against a share- JSrejhcUts 
holder of the company must state the debt recovered against the ****"**• 
public officer to have been due and owing from the company to 
the plaintiff, or it would be bad on special demurrer, as the decla- 
ration does not show that the debt was a debt of the company (a). 

{x) De la Rue v. Stewart, 2 N. R. Sutherland and others, 1 L. M. & P. 

362 ; Webb v. James, 8 M. & W. 645 ; 159. 

Bee ante, pp. 4r>, 46. (fl) Ness v. Fenwick^ 2 Exoli. 598 ; 

{z) BamewaU, Public Officer, v. ante,\y.\\\. 
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A scire facias against members of a joint-sto^ baniciag' 
pany, under the 7 Geo. lY. c 4f6, to have executioB 
members of the comptuij, at the time of the contract on a jod^ 
ment obtained against a public officer, ought to state the pnoi 
execution against the members at the time of the eKecotioi^ 
which is a condition precedent, and is necessary to waifaut Urn 
scire facias against a member at the time of the contract (<r). 
the question, as to the defendant's being a shareholder at the 
of the contract is a matter to be tried on the scire f ados (6). 

In a declaration in scire facias againat a member for the 
being of a joint-stock banking company, under 7 Geo. IV. c ^ 
on a judgment obtained against a public officer, it is suffieieiit to 
describe the defendant as '* now a member of tk6 said co-partner 
ship " (c). 

A scire facias on a judgment recovered against the puUic officer 
of a banking copartnership, which alleged that the deffwdant was 
a member ** at the time of the commencement of the actioii when 
the judgment was obtained, and at the time of the reoovery aod 
giving of the judgment, and from thence oontinimlly haa heem aad 
still is a member," was quashed by the Court on motion (c/). 

It should accurately set forth to which class of sharehiddera the 
defendant belongs («). 

On motion for scire facias against former members of a joint> 
stock banking company, under 7 Geo. lY. c. 46, on a judgment 
obtained against the public officer, it must be shown thatsnbstaa- 
tial and bamd fide endeavours have been made to obtain an avail- 
able execution against present members (/). 

A declaration in scire facias which stated that, by the jadgmrait 
of the Court, the plaintiff recovered against B., one of tiie public 
officers of certain persons united in co-partnership, *'for iAe pur- 
pose of carrying on " the business of bankers in England, accord- 
ing to the 7th Geo. IV. c. 46, a debt of 300p/. whereof B., as suck 
public officer, was oonvicted, as by inspecting the rolls of our 



(a) Bank of England ▼. Johnson, .3 
Exrh. 604, per Borke, B. ; ante, p. 138. 

{b) Ibid. p. 598 ; S. C., 6 D. & L. 
45S. 

(e) Nunny.Claxton, 3 Exch, 712; 
S. C. 6 D. & L. 637 ; ante, p. 141. 

(d) The Goperrtor and Company of 
the Bank of Scotland w. Fenwiek, I 
Ex< h. 792; 5 n. & L. H77, 5. C. and 
8f c I'adailr, Ptthlic Officer, v. TrwitweU^ 



1 Ezch. 371 ; 5 D. & L. 2!9, 51 C. ; 
Ricketii and a1ker$ ^.Bowkay, 3 C. B. 
889. 

(e) See an/«, p, 140. 

if) Eardley v. Law, 12 Ad. & B. 
802; Dodgmn T.Scott, 2 Ezch. 470; 
Field V. MKeniie, PvbUc Offteer, 5 D. 
& L. 172, .348; Hanfeg,I'ukSeOgt€er, 
T. Scatf, 1 1 Q. B. 92 ; and see amfe, 
p. 132, 
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Bxcbequer i^peara. Plea, that ^ was a member of the co-part- 
nersliip^ and that the defendants were the executors of S., and as 
fluob entitled to the share of 8., and members of the co-partner- 
■hip, bj reason of their shares and interest as executors, and not 
otherwise, and that they had fully administered the goods of S.^ 
was held to be good on general demurrer, although it did not 
allege thafc the co-partnership were actually carrying on the buai« 
ness of bankers. The plea was also held to be bad on special 
demurrer, as amounting to an argumentative denial that the de- 
fendants were members {p). 

It has been yery recently h^, in the Court of Common Pleas^ JSLI^I 
(the case is not yet reported,) that proceedings against a share- ^^^1°^."^* 
holder under the Companies Clauses Consolidation Act, the 8 of a com- 

puiy under 

, Vict. c. 16, 8. 36, in order to have execution against a share- the Com- 
holder on a judgment obtained against the secretary of the ciaoses 
company must be hy scire facias. That section provides, " that tion Act, 
if any execution, either at law or equity, shall have been issued le. s. 86?'a8 
against the property or effects of the company, and if there can. hdd to "^ 
not be found sufficient whereon to levy such execution, then Ban^M^^ 
such execution may be issued agamst any of the shareholders to xv^c! ^* 
the extent of their shares respectively in the capital of the com- "- ''* 
pany not then paid up : Provided always, that no such execution 
shall issue against any shareholder except upon an order of the 
Court in which the action, suit, or other proceeding shall have 
been brought or instituted, made upon motion in open Court after 
sufficient notice in writing to the person sought to be charged ; 
and upon such motion such Court may order execution to issue 
accordingly." And it was sought to obtain an order of the Court 
for an execution to issue against one Gkorge Emery, on motion. 
But the Court held that the words of this section were, in effect, 
the same as the words of the Idth section of the Banking Act, (7 
G^o. lY. c. 46,) und^r which it had been held that the proper 
course of proceeding was by scire fadas^ and that the motion 
must be for a scire facias (Ji). The effect of this decision is most 
important, as bringing a great number of joint-stock companies 
within the operation of the rules laid down under the Banking 
Act. This decision was, two days afterwards, brought before the 
notice of the Court of Exchequer, on a motion for a scire facias on 
a judgment obtained against the same company to have execution 

is) Net ▼. Bertram and another. Great Southern and fVeidem Railway 
4 Kxcb. 194. Company, Mich. T., C. P. 18&0. 

(A) Hitehinit t. The Kilkenny and 
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agamst a Mr. Emery, a sbareliolder of the company (t). The motim 
was opposed on the ground that sufficient means had not been takm 
to obtain execation against the goods of the company. The Chid 
Justice said the application was made under the 8th of Vict, c 
16, s. 36, by virtue of which act the Court had the power to 
award execution. The Court were told that the execution must 
be by 9cire/acia9. As the execution must issue upon certain coa» 
ditions, it was manifest that the Court must have the power to 
investigate such matters as the foundation of the scire fman^ 
which might be traversed ; and it seemed to him that these matters 
could be far better investigated before a jury on the traverse of 
the 9cirtfaciaB^ than by the Court directing an issue to try the &rta 
But he thought it discretionary in the Court whether an executioB 
should issue or a Metre faeia9. He stated this that he might not 
be taken to concur in the opinion of the Court of Conunoa 
Pleas. In the last statute on the subject, the 8 & 9 Yict. c 110, 
the legislature had rendered a suggestion or eeire facia* unneees> 
sary, and having once enacted in distinct terms that the Court 
might by leave permit execution to issue, it might be that the 
legislature intended that the terms of this statute should lead to 
the same conclusion. But he guardedly made use of terqas not 
to prejudice any future opinion on the case. 

Mr. Baron Parke thought on the affidavits there was saflUcient 
primd facie case of endeavours made to obtain execution from the 
property of the company to authorize the Court to issue a jccrr 
facias (A:). In the scire fadae it would he apprehended be neces- 
sary to state, as a preliminary matter, the steps taken to obtais 
execution against the property of the company, which was neces- 
sary to give the Court jurisdiction to issue the execution, and 
then the Court would exercise its jurisdiction according to their 
notion of its necessity, and inquire whether due pains had been 
taken to obtain execution from the property of the company. 
Undoubtedly the scire facias must state that Mr. Emeiy is a 
partner in the company, and that he has not paid up his shares 
which are due, and also the amount which has been paid on the 
respective shares. All these facte will be stated in the sdre facias 
and are traversable matters to be decided by a jury. 

Mr. Baron Alderson concurred. 

Mr. Baron Piatt. " I abo think that the scire facias should go, 

(t) Decereux ▼. T^e Kilkenny and a report of the esse in 14 Jvr. 102S. 
Great Southern and Wettem Sailway Not. 30, 1850. 
Company, Mich. T., Excb. 1850 ; see (k) Dodgson ▼. Scott, 2 Exch. 470. 
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wad that it is the proper mode of proceeding ; and that the facts 
in dispute between the parties ought to be tried by a jury. With- 
out the intervention of an issue these must be tried by the Court, 
and we are not competent to try these facts, our duty is to 
decide them by the \&% and the facts ought to be decided by a 
jury. The wire faeiat in this case is in truth a continuation of 
the old cause, and is founded upon the former judgment, and is a 
conTenient and proper course to take. It seems therefore to me 
that this role ought to be granted, that a wire facias must go." 

To a scire faeiae against a shareholder of a joint-stock com- J^A^^g 
pany to b&ve execution on a judgment obtained against the public against 
officer, the defendant may plead fraud and collusion between the a joint. 
plaintiff and the nominal defendant in the original action (f). pany. 

So also the defendant may ayail himself of that defence by 
motion to set aside the judgment (m). 

The issuing of a eeire facias without the leave of the Court 
against a shareholder of a joint- stock company, on a judgment 
obtained against the secretary of the company, when the Act in- 
corporating the company provides, '* that no such execution shall 
issue without leave first granted by the Court in which such 
judgment shall have been obtained upon motion in Court, and 
after notice of such motion," cannot be pleaded as a defence in 
bar of the action, but is an irregularity merely, for which an ap- 
plication may be made to the Court to set aside the writ (n). 
But the objection must be taken in due time, and it is too late to 
move to set aside the scire facias for this irregularity after the 
defendant has pleaded to it (o). 

A shareholder of a joint-stock banking company, under the 
provisions of the 7 Geo. IV. c. 46, cannot plead in abatement to 
a declaration on scire facias the non-joinder of other sharehold- 
ers, as by the provisions of the statute a plaintiff cannot be 
compelled when he has brought one party before the Court by 
scire facias to proceed against all the others (jp). 

To a scire facias against a sliareholder on a judgment obtained 
against the public office of a joint-stock banking company, it is 
no answer to plead that the plaintiff had previously issued another 

(/) Phitipsatif Public Officer, v. The (n) Bradley and others v. Warburg, 

Karl of Effremont, 6 Q. B. 5S7, II M. 8c W. 4^2 i Ricketts and others 

601, 605; Fowler v. Rickerby, 9 Dowl. v. Bowhay, 3 C. B. 889. 

«97. (o) Bradley v. Urquhart, 11 M.& 

(m) Ibid. ; and see Bradley and W. 583. 

others V. Eyre, 1 1 M. & W. 432 ; an/c, (p) Fowler v. Rickcrby, 9 Dowl. 

p. 142. 693; ante, pp. 130, 138. 
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«ctre facioM and obtained judgment thereon against 
member for the time being of the same oo-partnership (9>. 

Neither is it a good plea in abatement to a dedlaraiian m 
fadM against a member of a joint-stock banking oompanj, 
judgment obtained against the public officer of such coi 
under the 7 C^. lY. c. 46, that a concurrent writ of 9eix 
has been sued out on the same judgment against another 
ber of the companj (r). 

Execution on a judgment against a public officer may iasiie al 
once without a 9art faciasy unless he pleads, or shows to the 
Court by affidavit, that he was not a member of the co-partner- 
ship, because the execution would be warranted by the judg- 
ment («). 

It is compulsory, under 7 Geo. IV. c. 46, s. 9, to sue in tfe 
name of^ and to proceed against the public officer (/). 

A defendant sued as a public officer will not be allowed ts 
plead a number of pleas, and also to add a plea of his own po- 
sonal bankruptcy, in bar of an action in which he is sued mody 
as the representative of the company (»). But the plea of bank- 
ruptcy may be pleaded, so far as the defendant is concerned (x). 
And the Court will require an affidavit of the truth of a plea, thst 
the defendant had ceased to be a public officer before the action 
was commenced ; as it is in effect a plea in abatement, which does 
not give a better writ (y). 

As against what class of members the scire faeitu must first 
issue, see ante, p. 120, et seq. ; and as against whom it may issue 
of any class, see ante, p. 129, et eeq. 

If a scire facias improperly issue against a person not second- 
arily liable as a member of a banking co-partnership, he mar 
plead to it that he was not a partner when the contract was 
entered into (z) ; so he can plead that all available steps have not 



(q) BurmeMteTf Public Officer^ v. 
Cnjptont 3 Exch. 397. 

(r) Nunn ▼. Lamer, 3 Ezch. 471 ; 
see emUra, E$daiie, Public Officer, v. 
Tnuiwell, 2 Bxch. 312 ; Badaile and 
others r, Lund, 12 M. & W. 607 ; 
5. Cm 1 D. & L. 565 ; and see ante, p. 
130. 

(«) Harufood v. Law, Public Officer, 
7 M. & W. 203 ; S, C, 8 Dowl. 899 ; 
ante, p. 117. 

{t) Stewart, Public Officer,^. Greaves 



and others, 10 M. & W. 711 ; S. d, 2 
Dowl. N. S. 485 ; Ch^nnan v. IMeaim, 
I L. M. & P. 209 ; WeOs w.SutkeHmi, 
4 Exch. 211; ante, p, 118. 

(m) Steward,Pubiieqfflesr,r,Damt, 
PubMe Officer, 11 M. & W. 63 ; mjf 
p. 119. 

(jp) JFood V. Mareton, 7 DowL 865; 
ante, p. 120. 

(y) Ibid. 

{z) Horsey t. Scott, 11 Q. B. 108 ; 
ante, 136. 
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been taken against those primarily liable (a), or that his liability 
has ceased for three years (b). 

An application may be made a second time to the Court to issue 
a scire facias against those secondarily liable on amended affi- 
davita (c). 

The omission to obtain the leave of the Court to issue a scire 
facias where necessary is an irregularity merely (d). 

If the judgment be Toid the scire facias founded upon it is 
a nullity («). 

ON MABBIAGE OF FEME PLAINTIFF OB DEFENDANT. 



Od miir* 
riage of 



or 



See the practice generally, ante, p. 156, book ii. ch. iii. 

See Mary Walker v. Gatling, 11 M. A W. 78 ; S, C, 2 Dowl. N. ^"^^^^^^ 
S. 776, as to necessity of scire facias by husband on judgment deftn<i»nt. 
obtained by the wife dum sola; where the marriage takes place 
before plea it should be pleaded in abatement (/). K after plea, 
and before the trial, it should be pleaded puis darrein cantinuancef 
or the wife may sue out execution, without making the husband a 
party, by scire facias (jjf). 

But if a feme sole obtain judgment, and she afterwards marry 
before execution, there must be a scire fadas for husband and wife 
in order to execube the judgment (h). 

IN CASES OF BANKBUPTOT AND INSOLVENCY. 

See generally, as to the practice, ante, p. 163, book ii. ch. iv. ^^ ^w^^ 
On a judgment obtained by a bankrupt or insolvent the or insou 
assignees must issue a scire facias to make themselves parties in 
order to have execution (t). But proof of a judgment debt, reco« 
vered against a bankrupt under the commission, is an abandon* 
ment of the action under the 6 Geo. lY. c. 16, s. 69, and the 
judgment cannot be revived by scire faciasy although no dividend 
has been paid(^). 



(a) Herteyy.Seott, 11 Q. B. 108, 
per Etrle, J. 

{h) See aiif«, pp. 137» 138, 139 ; 
Barkery.Buitret9, 13 L. J., N. 8., Eq. 
58 ; Stewart ▼. Greater, 10 M. & W. 
720 ; Nmin ▼. Cktxicn, 3 Exch. 712. 

(c) Dodgmm t. Scott, 2 Ezch. 457 ; 
antef p. 137. 

(d) Bradley ami othert ▼. Warbnrg 
and others, 11 M. & W. 452 ; Bradley 
▼. Urquhart, 1 1 M. & W. 583. 

{e) Roeanquet ▼. Graham, 7 Jur. 



831 ; attte, p. 151. 

(/) See ante, p. 159. 

(p) Ibid. 

(A) Ante, p. 160. 

(j) Hewitt and others, Atsigneen, v. 
Mantel, 2 Wils. 372, 358 ; Kretehman 
Y.Beyer, 1 T. R.463; ante,p, 167; but 
see GumesiY. CarroU, 1 B. & Ad. 459. 

{h) Woodward and another y. Mere- 
dith, 2 D. & L. 135 ; Harley and ano- 
ther V. Greenwood, 5 B. & Al. 95 ; 
ante, p. 169. 
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A plea to a scire facias on a judgment obtained bj a bankra^ 
and brought by the original plaintiff, mnst state whether 
judgment was recoTored before or after his bankruptcy, or it wil 
be bad on special demurrer, as it does not appear bnt that tht 
bankmptcy might have been pleaded in bar to the originri 
action (/). 

IV CASE OF DEATH OF PLAIKTIFF OB 1)EFEin>Airr. 

JieauTof '^ See the practice generally, ante, p. 174, book iL ch. v. 
j'a^ntjffw On the death of a sole plaintiff or defendant after judgment, in- 
terlocutoiy or final, the legal representatives of the plaintiff or 
defendant denying a benefit by, or becoming chargeable to, the 
judgment, must be made parties to the record by scire /acias, in 
order to have execution of the judgment (m). 

Where there are several plaintiffs or defendants, and one of 
them dies after judgment, the survivors become chargeable to or 
benefited by the execution as to personalty, and there needa no 
scire facias (it), as the death of a co-plaintiff may be suggested on 
the roll (o). But the execution must be taken out in the joint 
names of all the plaintiffs or defendants, or it will not be wai^ 
ranted by the judgment (/>). But as to reality a scire /acias is 
required to have execution against the survivor, and the heir and 
terretenants of the deceased (q). 

See the practice where a plaintiff or defendant has died in any 
of the stages of a cause before final judgment, antCj p. 180, ei seq. 

The plaintiff must sue out two writs of scire facias where a 
defendant dies after interlocutory and before final judgment : one, 
before final judgment is signed to make the executors or adminis- 
trators parties to it ; the other, after final judgment, is signed to 
give them the opportunity of pleading no assets (r). 

To a scire facias on an interlocutory judgment the defendant's 
executor or administrator can only plead a release or other matter 
in bar arising |nit> darrein (s). 

{D Bay Us v, liayward, 4 Ad. & E. {p) Ante, p. 177. 

256 ; flee on/e, p. 1 70. (q) Sir Wm. Herbert* t erne, 3 Rep. 

(m) See ante, pp. 1 73—189. U ; Wright ▼. Maddoek, 8 Q. B. 122 ; 

(n) Wtthera v. Harris, 7 Mod. 68 ; ante, p. 178. 

8 & 9 Will. in. ell, s. 7 ; RoU ▼. (r) Tomkins ▼. Orttttan, hay. Rcpi 

The Mayor qf Oravetend, 7 C. B. 777 ; 266 ; oHte, p. 188. 

see ante, p. 176. («) Smith v. Harmam, 1 S«lk. 315; 

(o) Newnham ▼. Law, 5 T. R. 577 ; ante, p. 189. 
ante, p. 177. 
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To a teire facms on a judgment against an execntor the de- 
fendant may plead jp/ene adminiatravit and no assets since {t). 

The defendant cannot plead to a scire facias on a judgment the 
practice of the Court as an answer, that a rule of Court was drawn 
up by consent between the parties to reduce the verdict to one 
shilling (u) . 

An executor cannot plead in bar to a scire facias the pendency 
of a writ of error on the judgment (ar). 

A scire facias may be sued out by or against the executor of an 
executor who has proved the will of a testator (y). But as 
against the administrator of an executor or against the executor 
of an administrator no scire facias can issue, as they do not repre- 
sent the testator or intestate (r). 

ON JUDGMENT OF ASSETS QUA.KD0 AOCIDEEINT. 

To a scire facias on a judgment quando acdderint the defendant on judj- 
niay plead plene administravit. araeu 

The judgment reaches all assets that actually exist in the hands 
of the executor after judgment is signed (a) ; and the plaintiff 
cannot reply to a plea of plene administravit pr€eter that after the 
plea pleaded divers goods and chattels of the testator, over and 
above the amount of the debts having prior claim, have come to 
the defendant's hands. 

The scire facias must pursue the terms of the judgment on 
which it is founded (b) 

See the practice generally, book ii. chap. vi. ante, p. 209, et seq. 

ON A BILL or EXCEPTIONS TO AOXNOWXEDGE OB DENY THE 

SEAL OF THE JXrDGE. 

See the practice generally, ante^ book ii. chap. vii. p. 206. Suwptkww! 

Form of the scire facias, see ante, p. 211. 
Tf the judge deny his seal, the plaintiff in error may take issue 
thereupon and prove it by witnesses (c). 

An AUniENDUK EBKOBES. 

See ante, book ii. chap. viii. ante, p. 213. fi^^^^. 



(0 HttU V. Tapper, 3 B. & Ad. 655 ; {z) Ibid, 

and Bee ante, p. 195. (a) Smith v. Taiham, 2 Excb. 205 ; 

(tf) Farmer, Executrix, v. Mottram, ante, p. 202. 

1 D. & L. 781. {b) See NoeU ▼. Nelwn, 2 Wms. 

(x) Snook V. Mattock, 5 Ad. & E. Snund. 6th ed. 219, n. 2 ; Ponton ▼. 

239 ; ante, p. 196. fiaU, 2 Salk. 598. 

(y) See ante, p. 198. (c) 2 Inst. 427 ; av*r, p. 212. 
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To repeal Letters Patent. 



[Bi 



To nwift a 
jactgrnentim 



TO BBYIYX ▲ JUDOIOBHT IK SJECTMBKT. 

See the practice generally, anie^ book iu chap. ix. p. 215. 

When the judgment in ejectment is against a /erne ^ole^ who 
marries before execution, there must be a scire /aeias against the 
husband and wife for the costs (d). 



▲GAIK8T THB SHEBIPF BY THE BXECUTIOir CBBDITOB. 

Against See the practice generally, ante, book ii. chap. x. p. 218. 

alMriffby 

execation 

CTHlitor. 

TO BSCOTBB DEBTS DUB TO OUTLAW, AlTD OK PABDOK OF 

OUTLAWBY. 

TorwoTcr See the practice generally, ante, book ii. chap. xi. p. 220. 
doe to oat- To a tcire facias on an inquisition returned by the sheriff into 
pa!idon of the Exchequer of a debt due to an outlaw, the debtor, as in other 
*" ''^* cases, may plead any defence to the action he may haTe (e). 

For form of the writ to reverse outlawry on pardon or rerertai 
by statute, see ante, p. 225. 



Torapcal 
l«U«n pa- 
tent. 



TO BBPSAXi LBTTBBS PATEKT. 

See the practice generally, ante, book iii. chap. ii. p. 235. 

A scire facias lies to repeal a patent granted for an inrentioii 
not invented or introduced into the kingdom by the patentee, or 
which is not new and useful to the public (/), or which is void for 
uncertainty, for being too general, or for false suggestions by 
which the Queen has been misinformed in her grant, or where the 
same thing has been granted to two persons (^). 

If letters patent have been granted to two jointly a scire faeioi 
may issue against both, calling upon them to show cause why the 
letters patent should not be cancelled. And although one of the 
patentees may have assigned all his interest in the patent to 
another, yet the joinder of such patentee in the scire facias can- 
not be pleaded in abatement (A). 

A plea in abatement for non-joinder of a co-defendant cannot 
be pleaded (i). 



(d) Doed, Taggart w,Bmieker, 3M. 
& S. 557 ; see mtie, p. 217. 

(e) OrmU v. Bryant, 6 M. & S. 
347 ; mUe, p. 224. 

(/) See the cue cited m/tf, p. 242. 



Ik) The QMeenw.BetU 
19 L. J., N. S., Q. B 531 
(0 /M2. 



Ch. I.] To have Esfecution of a Recogmzance. 369 

For the form of the writ, see ante^ p. 250. The defendant must 
plead or demur to all the suggestions contained in the writ (A). 

He may plead either in abatement or in bar to the writ (t) ; or 
he maj demur to the whole or any part of the suggestions con- 
tained in the writ, alleging that the matters contained therein are 
insufficient in law to cause the patent to be cancelled (Jc), 

But the defendant cannot plead double to any part of the writ, 
as the Crown is not bound by the 4th Anne, c. 16, not being 
named in it (/) ; and if the defendant plead several matters to the 
suggestions in a 9cire fadoB^ the pleas may be set aside for irregu- 
larity (w). 

The prosecutor may, of course, demur or join issue on any of 
the defendant's pleas (»). 

The practice is so fully detailed in the chapter on this subject, 
on/e, p. 235, tt seq,^ that it is unnecessary here to do more than 
refer to it. 

TO HA.TE EXECUTION OF A BECOaiTIZAJrOE AT C03CMOK LAW. 

See the practice generally, ante, book iii. chap. iii. p. 278. To have 

When scire facias lies to have execution of a recognizance, see on^^L^i. 

. nno zanoes at 

antCf p. Z«7^. oommon 

The rules of practice, as to the scire facias being founded on **^' 
and strictly following the record, and of pleading to the scire facias, 
are the same as on a scire facias on a judgment in cases where 
execution has not been had within the year, or where there is a 
new party to derive benefit by, or be chargeable to, the execu- 
tion (o) : in cases where the recognizance has a condition not on 
the face of it broken, the defendant may plead to the scire facias, 
setting out the recognizance, any answer that he may have (p), 
as that the condition has not been forfeited, or that it has been 
performed, a release of all actions, &c, (jp). 

It lies on the cod usee or plaintiff to show the condition to have 
been broken (g). 

(A) Jnte, p. 262. (o) See anie, book i. chap. ii. ; book 

(f) Anie, p. 260. ii. chap. i. 

{i) Ihid, (p) See ante, book iii. chap. i. p. 

(/) Attorney 'General t. Attgood, 230, and aatborities there quoted ; 

Parker, 1,15; Rex v. The Archbishop Reg. ▼. The Jtuticee qf the Wett Riding 

qf York, WiUes, 533 ; ante, p. 260 ; of Yorkshire, 7 Ad. & E. 592; Haynet 

and see tmte, p. 35. v. Hayton, 7 B. & C. 296. 

(m) Hind, on Pat. 400 ;<m/«, p. 261. {q) Fanthaw w. Morrison, 2 Ld. 

(n) Ante, p. 261. Raym. 1140 ; ante, p. 294. 

B B 
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See form of scire faciae on reoogniunoe, ante, p. 296, and tfe 
practice thereon, ante^ p. 298. 

The statutable limitation to the binding effect of a 
sance is twenty years (r). 

OK BECOGlTJLZAJrCE OF SPECIAL BAIL. 

On reooffni- See the practice generally, antey book iii. chap. iv. p. 303. 

■pedal bail. This practice is now only resorted to where a defendant has 

arrested on an affidavit by the plaintiff before a jadge that tkt 
defendant is indebted to him 20/. or upwards, and that he hai 
reason to believe that he is about to quit England unlesa he be 
forthwith apprehended and has been held to bail («). The bai 
then enter into a recognizance of sufficient amount that if the 
debtor be condemned in the action he shall satisfy the eosts vd 
condemnation money or render himself to prison, or they will bt 
answerable (^). 

If this condition be broken a scire facias may issue upon tbe 
recognizance founded upon it (m), to which the defendants mm 
plead payment of the debt and costs (x), death of the prindpd 
before a ea. sa. issued against him (y) ; that the principal has ob- 
tained his certificate as a bankrupt («), or has obtained hia dii- 
charge as an insolvent (a), before the bail were fixed ; that ther 
have rendered the principal (b) ; variance between the declaratioi 
and the affidavit to hold to bail (e) ; that time has been given ti 
the principal (d) ; that the defendant's position has been alteni 
since the bail entered into their recognizance (e), &e. 

See the practice on the scire facias, ante, pp. 813, 816,.e/«f. 
Form of the scire facias, ante, p. 316. 

OSr BSCOeKI^ANCE OP BAIL UX EBBOB. 

On reeogni- See the practice generally, aiite, book iii. chap. v. p. 320. 
bail in Form of recognizance entered into by the bail, ante, p. 323. 

The scire facias, as in other cases, must be founded on the re- 
cord of the recognizance, and must strictly pursue its terms (/). 

(r) See ante, p. 14 ; and 3 & 4 Will. {z) Ibid. 

IV. c. 42, 8. 3. (a) Ante, p. 309. 

(«) See ante, p. 305 ; 1 &2 VicL c. (b) Ibid., and cates dted. 

110.8.3. (e) Jnte, p. 310. 

CO See ante, p. 307 ; 1 Chitty'i Arck. (rf) Ante, p. 31 1. 

Pr. 8th ed. 734. (e) Ante, p. 312. 

(«) Ante, p. 307. (/) Ante, p. 20 ; 2 Chitty's Aick 

(«)^fi/tf, p. 307, 308, and cases dted. Pr. 8th ed. 1025; mUe,p.$\7. 

(y) Ante, p. 308, and cases dted. 
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Ch. I.] On Bond to the Crown. 871 

The bail may plead in bar a release made to the principal and 
bail of all debts, judgments, and executions betwixt the first judg* 
ment and before its affirmance (^). 



▲GAINST PLEDGES IN fiEPLETIK. 

See ante, book iii. chap. vi. p. 326. A*^**. 

"^ '^ pledges in 



replevin. 



ON BOND TO THE CEOWN. 



See the practice generally, ante, book iii. chap. vii. p. 329. Si crown? 

If it be doubtful whether the bond be forfeited and the debtor 
be solvent, or if the suit be against sureties, then the course is 
to proceed by scire faeiae to have execution of it (A). 

The scire facias must recite the bond on which it is founded, 
which, by the stat. 33 Hen. YIII. c. 39, is made a record (t). 

See the practice on, ante, pp. 334, 335. 

The defendant may plead to the scire facias in abatement, or 
in bar, any defence that he may haye ; or may demur to it as in- 
sufficient in law (k). 

In order to plead several matters the consent of the Attorney'^ 
General must be obtained (m). 

In pleading, the bond, though put on the footing of a statute- 
staple by statute, is not treated as a record, but as a bond ; if 
therefore it be denied the plea is non est factum (n); and per- 
formance of the condition is pleaded to the scire facias as on any 
other bond (o). 

Drfences given by statutes in which the Crown is not named 
cannot be pleaded; thus, a set-off or bankruptcy cannot be 
pleaded (p). 

The defendant must join in demurrer in six days (9). 

If the Attorney-General will not proceed, nor enter a nolle pro^ 
sequi, the Court will order judgment to be entered for the defend- 
ant (r). 



iff) Hsrrison ▼. Huekileif and athen, ante, p. 337. 

Cro. Jac. 401 ; ante, p. 325. (n) Rex ▼. Broadnax, Tremain's PI. 

(A) Banb. 58 ; ante, p. 333, 334 ; 3 of the Crown, 608. 

Price, 288, 292. (0) See ante, p. 337. 

(0 See form of, ante, p. 334 ; Reg, {p) Rex t. EUie, 1 Price'f Rep. 23 ; 

▼. Cht^man, 3 Anst. 811 ; ante, p. West, 199 ; ante, p. 337. 

337. {q) See ante, p. 337. 

(k) See ante, p. 336. (r) Rex ▼. Mtutere, Parker, 50 ; 

(m) Rex ▼. Caldwell, Farr. 57 ; Rex West, 213 ; ante, p. 337. 
V. Sir C. Peek and othera, Hard. 189 ; 

B B 2 



372 On Inquests of Office, [Bk. HI 

The Crown is entitled to reply double ; and after demurrer m 
waive the demurrer and take issue, or waive the issue and demv 
in the same term («). 

See the practice generallj, antej p. 338. 

ON IKQir£STS OF OFFICE TO BSCOTEB SIMPLS-COimtACT 

DEBTS DUB TO THB CBOWN. 

On mquesu g^e generally, as to the practice, ante^ book iii. chap. viiL p. 340. 

The scire facias is founded on the record of the inquisition re^ 
turned into Chancery or into the Exchequer (f). 

As there can be no averment in pleading against the validity of 
a record, though there may be against its operation (u), the de- 
fendant, it seems, should plead non indehitatus, under which aaj 
evidence in avoidance or discharge of the debt since the inquisi- 
tion may be given (x). The plea of nul iiel record would put ia 
issue merely the record, not the debt (y). 

No pleas given by statutes in which the Crown is not named 
can be pleaded, as set-off, bankruptcy, &c. (s). 

Under the statute 33 Hen. YIII. c. 39, s. 79, the defendant 
may plead, or show in bar or discharge of his debt, anj ^^ g<^ 
perfect, and sufficient cause and matter in law, reason, or good 
conscience;" and under this statute matter in equity may be 
pleaded (a). 

See the general rules of practice, as to proceedings on an inqni- 
sition, antCy p. 345. 

(«) Man. Ezch. 141, 199 ; The Kmg (jr) Ihid, ; and see Weston EzteBti, 

V. The Bithop of Worcester, Vangh. 199, 200; ante, p. 544. 

65 ; see ante, p. 338. (y) West, 200. 

(0 2 'Hdd's Prac. 8th ed. 1092; {z) See afi/«. p. 344. 

tee ante, pp. 342, 343; West, 194; (a) West, 201, 202; Sir Tknm 

Dean, t. Regmam, 15 M. & W. 475. CeciTs cote, 7 Rep. 20; and see a/«. 

(«) 1 Chit. PI. 6th ed. 485. p. 344. 



Ch. II.] 
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CHAPTER II. 



AMENDMENT OP PROCEEDINGS ON SCIRE FACIAS. 



The Practice cu to Amendments 

ffenertUly at Common Law, p. 

373. 
Prooeodinge amendahle at Com- 

man Law wkiUt in Paper, p. 

373. 
And during the Term when the 

Secord woe made vp, p. 374. 
ne Alterations effected by Sia- 



tuteSf p. 374. 

Applicable to Proceedings on Scire 
Facias, p. 375. 

Scire Facias formerUf not amend- 
able, p. 375. 

Now not amendable ftfter Plea qf 
Nul tiel record, p. 376. 

Name of nominal Plaintiff' may 
be amended J p. 377. 



Ik all actions it was aucientlj the practice not to suffer any 
amendments to be made after the matter was on record (a), the 
judges not being allowed to erase their records or to amend them 
at common law. Of the former strictness of this rule a singular 
instance is given in Coke's 4th Institute (b). But whilst the 
pleadings were ore tenue, amendments were allowed in them, if 
then perceived (c) ; and when pleadings in paper were introduced 
instead of the old way of pleading, it was thought but reasonable, 
after a plea to issue, or demurrer joined, that, upon payment of 



Tbepractiee 
Mtoftmend- 
menU gene- 
rally at 
oommon 
law. 



ProoeedlDgs 
amendable 
at common 
law whilst 
in paper. 



(a) Res ▼. EUameSf Rep. temp. 
Hardw. 42. 

(6) Page 255. — ''Radolphus de 
Ingham, Chief Jastice of England, (a 
very poor man being fined before him 
at 13«. id,) in another term, moved 
with pity, caused the record to be 
rased and made 6«. Sd. ; for which he 
(for his fine) made the clock (to be 
beard into Westminster Hall) and the 
dockhonse in Westminster, which cost 
him 800 marks and continueth unto 
this day; which sum was entered 
into tbe roll. And almost in the like 
case, in the reign of Queen Elizabeth, 
Sir Robert CaUy n , Chief Jnsticeof Eng- 
land, would baye bad Justice Southcote 



(one of his companions. Justice of the 
King's Bench) to have altered a re- 
cord, which the justice denyed to doe, 
and said openly in Court, that he 
meant not to build a clockhouEe." 

(c) 10 Mod. 88, Rush v. Seymour. 
'* Anciently, all pleas were ore tenus 
at the bar ; and then, if any error was 
spied in them, it was presently amend- 
ed. Since that custom is changed, the 
motion to amend whilst the proceed- 
ings were in paper succeeded in the 
room, and it is a motion that the Court 
cannot refuse, except the party desiring 
it refuse to pay costs, or the amend- 
ment desired should amount to a new 
plea." And see Gamer ▼. Anderson, 
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Amendment of Scire Facias. 



fBK. n 



costs, the parties should have liberty to amend their pleadii^ (i^ 
Whilst the proceedings were in paper thej were coiisidered ■ 
only in fieri, and therefore subject to the control of the Courts (e^ 
S^tem*'' When, however, the record was once made up, by the 
when the re- law, no amendment could be permitted, except during the 
made np. when the judicial act was recorded, the record during the tern 
being considered to remain " in the breast of the judges of the 
Court and in their remembrance, and therefore the roll «m 
alterable during that term as the judges should direct*' CX). 
The aiten. But by scYeral statutes, and by a relaxation on the part of tlit 
fected \xf Courts of their former strictness with regard to amendments (/), 
<< in furtherance of justice, and in order to obtain the right be- 
tween the parties" (A), the proceedings on paper maj now be 
amended in the discretion of the Court, so far as such amend- 
ments tend to the furtherance of justice, in all caaes before 
verdict (t), provided that a new cause of action be not intro- 
duced {k). Thus, by the statutes 9 G^. lY. c. 15, s. 1, and 3 k 
4 WiU. lY. c. 42, s. 23, variances between the record and the 
proof, during the trials in any matter " t» writing or in print pro- 
duced in evidence," or in " any contract, custom, prescription, 
name, or other matter" not in writing or print, where *' not mab- 
terial to the merits of the case," and by which the opposite 
party cannot be prejudiced in the conduct of his action or de- 
fence, may be amended. And, by the statutes 16 & 17 Car. IL c. 
8, and 5 Anne, c. 16, s. 2, " omissions, variances, defects, and 
all other matters of a like nature not being against the right of 
the matter of the suit, nor whereby the issue or trial is altered," 
are aided and cured after verdict ; and, by the statutes 14 Edw. 
III. St. I, c. 6, the 8 Hen. VI. c. 12, and the 8 Hen. VI. c 15, 
the record of the judgment is amendable in all that which seemeth 



1 8tr». 11.— By the Court, "The 
fonndation of amendmentB by the 
Court whilst the prooeedings remained 
in paper, before they be recorded, ia 
that these papers, delirered to and 
fro, supply the declaring and pleading 
ore tenw at the bar, and may be 
amended as easily as if spoke at the 
bar." 

(d) Anon. 2 Salk. 520. 

(e) 3 Bla. Com. 407. 

(/) Co. Inst. 260 o ; ^ium.3 Salk. 
32. — *• During the term the Court 
might amend any mistake in the roll 



at common laWf for the roU is only 
the remembrance of the* Court dar- 
ing the term. But at common lav, 
after the term, the Court could not 
amend any fault in the roll, for theo 
the record is not in the breast of the 
Court, but in the roll itself." 

(g) Aider t. Chgi, 2 Burr. 755. 

{h) Rex ▼. EUamet, Rep. temp. 
Hardw. 42 j 7 T. R. 703. 

(0 Rex Y. The Mayor of Gram^ 
pondf 7 T. R. 703 ; Jonet ▼. Edwards, 
3 M. & W. 220. 

(k) Morris ▼. Eoans, 1 Dowl. 657. 
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Amendment of Scire Facias. 
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so tlie judges in their discretion to be ** the misprision of a olerk, 
by mistaking in writing one syllable or one letter too much or 
boo little." There muBt, however, be something to amend by (/), 
ui.d. "tike power is confined to the misprisions of a clerk or officer 
tx£ tHo Court, and does not extend to the amendment of bad 
pleas (m). 



It now remains for us to examine how far the decisions and fjpi*!!??^ 
practice on these statutes are applicable to proceedings on scire ^S^° *^* 

It has been held, that whenever an original writ is amendable 
tlkere a eeirefaeiaa is so too (n). 

It ^was formerly held, that a acire/acias was not amendable ; and SebrtjheUu 
therefore, if it were defective in the teste or return, or varied from ameadabie. 
the record, Ac., the plaintiff must move to quash it (o). But 
there are many cases in the books in which a writ of scire facias 



</) Weniworth ▼. Si^ford, 5 Mod. 

Comb. 393; SaUer v. Siade, I Ad. & 

£.614; Cheete ▼. Seale$, per Parke, B., 

I Bowl. N. S. 443. 

Cm) Green t. Millar^ 2 B. & Ad. 
781. 

(flft) BuT&m ▼. Ho8im»t 6 Mod. 
264 ; Rep. T. Ahttt 10 Mod. 259, n. 
(&) ; Reaer, Byre, 1 Stra.43; BocAbr. 
tit. Scire Faciu, D ; and see 2 Chit. 
Arch. Prac. 8t1i ed, 1033. 

(o) 2Tidd. 8th ed. 1176; 9th ed. 
1 123 ; Bao. Abr. tit. Scire Fadas, D ; 
Vmwor ▼. BaUe, 1 Salk. 52. " Scire 

Jkeiae on a judgment, and, by mistake 

in the edrefdciatt the plaintiff's name 

WBB pot for the defendant's, eeiL Ra- 

duiphue for Jaeohue ; and they moved 

to amend, it being the fanlt of the 

derk : denied ; for the writ does not 

appear to ns to be wrong, and there 

may be snch a judgment for ought we 

know." So a joint judgment against 

bail on sereral eeire faeiae was held 

not amendable. ViUare ▼. Parry ^ 

Moore, 1 Ld. Raym. 182, 547. So, in 

Buekeome ▼. ffoekm, 2 Ld. Raym. 

1057, where there was a Yarianee in 

the fCtr«^ciasfrom the judgment, the 

judgment being of two messuages, and 

the eeire faeiM reciting it to be but 



of one. On which wd Hel record was 
pleaded. It was contended that the 
eeire ftufiae might be amended, be- 
cause it was but mtium elerici in vary- 
ing from the record. But it was held 
that there might be such a judgment as 
was recited in the eeire fadae, and for 
this reason they refused to amend it. 
Afterwards a further application was 
made to the Court to amend the writ, 
but the Court refused to amend, because 
the plaintiff in error had taken advan- 
tage ot this mistake in the writ, by 
pleading nui Hel record i and because 
this writ was a good writ upon the face 
of it, and all that was amiss in it was, 
that it did not fit the defendant's case. 
Holt, Chief Justice, said, '• that if the 
defendant had appeared, and taken no 
advantage of this variance, the Court 
might have amended it. But hefe Mt/ 
iiel record is pleaded, and can we 
amend when they have taken advantage 
of it ?" He said also, that '< this is 
not such a mistake as makes the writ 
erroneous, but is a mistake in a matter 
of fact." And see HilHer v. Froet, 
1 Stra. 401; Baynee Y.Forreet, 2 Stra. 
892 ; Orey v. Jefferem, 2 Stra. 1166 ; 
Baeie v. 2>imn, 1 Dowl. N. S. 317. 
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[Bk, IV. 



Scin/aeku 
not rnmend' 
able alter 
letkcfmU 
ftcord. 



SS 



has been amended by the Courts ; not only where it waa had <el 
the face of it, by the mwtake of the clerk ; but also for a 
when the defendant had not taken advantage of it by pleading 
tiel record (/»). In cases where the yariance has arisen from a 
of ordinary care, and there has been gross negligence, the Gomt 
will refuse to allow an amendment (9^), the object of the sta- 
tute 9 Qeo. lY. c. 15, being to prevent a failure of jnatioe finm 
accidental errors, and not from blunders which no man ooirid 
make who would but use his eyesight (r). And the power of 
amendment would seem to be discretionary with the judge at 
Nisi Prius («). Where the variance is not material to Uie 
merits (/), and there is something to amend by (tc), even after 
writ of error brought on a judgment in an action of covenju^ be- 
cause of inconsiBtency between the judgment and the breaches 
assigned, the poetea may be amended by the judge's noteSy and 
the judgment may be amended by the poaiea («). 

The declaration in eeire faeiae was in one case held to be 
amendable, even afler a plea of nul tiel record^ to the recoird on 
which it was founded (y). But a more recent decision in the same 
Court has decided that an amendment of the declaration, ao far as 
the issue raised by the plea of iwl tiel record is oonoemed, would 
be material to the merits, and that the Court has no power to 
make it under the 8 A 4 Will. IV. c. 42. s. 23 {z). 

(p) 2Tidd,8thed. 1176. 

(f) WkUekead t. Seott, 2 M. & M. 
137. 

(r) Jey ▼. Oriei, 4 C. & P. 22; 
Webb w.ffiU, 1 M. & M. 255 ; Atkm- 
torn ▼. Rmieiffh, 3 Q. B. 86. 

(«) Thorpe ▼. Hook, 1 Dowl. 501 ; 
Cheete ▼. SeiOet, 2 Dowl. N. S. 442 ; 
Parke ▼. Edge, 1 Cr. 8t Mee. 433 ; 
Doe d. Poole ▼. Ebrmgtom, 1 Ad. & B. 
750; but we now 3 & 4 WUL IV. & 
42, 8. 23; Hanbwry^.EUa, 1 Ad. & 
E. 61; Dmria t. ZHom, 1 Dowl. 
N. S. 318 ; Saxby t. WUkm, 1 D. & 
L. 281 ; Bhtett ▼. MiddletoH, 1 D. & 
L. 376 ; Margett ▼. Parker, 1 D. & L. 
582 ; Doe d. Knowlee ▼. Roe, 1 D. & 
L. 590 ; Brathier ▼. JaekeoH, 6 M. & 
W. 558 ; Wkitweli r. Sheer, 8 Ad. & 
E. 301 ; and, as against baU, see 2Tidd, 
8th ed. 1176 ; 2 Wms. Saund. 72 y, 
(n) ; 1 Tidd, 8th ed. 280 ; Barnea, 59 ; 



FuhDOod T. Anms, 3 B. & P. 321 ; 
Steceiuon ▼. Onmt, 2 N. R. 103. 

(0 Anom. 3 Mod. 113; Se^mmi. 
Kirkman, 6 Dowl. 98; Bnok f. 
Finch, 6 Dowl. 313; Wriffki w. Mar- 
torn, 1 Stark. N. P. 400. 

(it) Green Y. Reimet, 1 T. R. 782; 
TomUnrnm r. Blaehiwuik, 7 T. R. 132; 
Braeawell t. Jeeo, 9 East, 316. 

(s) Rowere ▼. Nuroih 12 Q. B. 
546. 

(y) ITIw, Amjfmee </ M^DowmO, t. 
Dodd, 4 DowL 67. 

(x) Da9U ▼. Dmm, 1 DowL N. & 
317; bat aee PkiU^ ▼. Smiih^ % 
DowL N. S. 688, in which it 
held that the jndgment aloiie 
iasne on snch a plea; and aee 
Dodd, 4 Dowl. 67 ; and aee the hie 
caae of Cooper ▼. Pemm^mtker, 7 C. B. 
739. 



T. 
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Ti^e name of a nominal plaintiff on the record may be amended • Name of no- 
as nv'tiere, in an action by the public officer of a joint-stock banking tiffmav be 
Dompany, the nominal plaintiff was removed from his office ; and 
blie Court has allowed this amendment nunc pro tunc after 
]T]idgment (a). 

So where a party had become bankrupt, and his assignees were 
pxx>ceeding by scire facias against a defendant, on a judgment 
i-eoovered by the bankrupt, the Court permitted the record to be 
ttmended after issue joined, by introducing the name of the official 
assignee as one of the plaintiffs (6). 

Xn cases where it is probable that leave to amend a writ of 
scisrefadas will not be granted by the Court in the exercise of its 
discretion, if nul tiel record be pleaded, the plaintiff should move 
to quash the writ (c), which he will be allowed to do on payment 
of* costs after appearance (</). 

After verdict on the scire facias all defaults in form are cured 
l>y the Statutes of Jeofails (e). 



(fl) Webb, PubHe Officer, ▼. TayUrr, 
1 D. & L. 676. 

ifi) HoUand and another, Atiigneet 
of Hasward, t. PkiUgM, 10 Ad. & E. 
149; and see Baker t. Weaverf 1 Cr. 
& M. 112. 

(c) Bame$ ▼. Forrest, 2 Stra. 893. 

{d) Okvereon ▼. Latour, 7 DowL 
605 : R. H. 2 Wm. IV. r. 78; 2 Chit. 
Arch. Prac. 8th ed. 1032. 



(0 18 Eliz. c. 14, 8. 1 ; 21 Jac I. 
e. 13, a. 2; 16 & 17 Car. 11. c. 8; see 
JVke Mayor qf London y. Cole, 7 T. R. 
587, in which Twiaden, J., terma the 
latter stet. "The Omnipotent Act;" 
5 Geo. I. c 13 ; and see 4 & 5 Anne, 
c. 16, B. 2, which aids defects in the 
record after judgment by confession or 
default. 
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BOOK I. CHAPTEE II. 

TO BBVIYE A JUDGMENT AFTEB A YEAB Al^D A DAT. 

See precedents of foims, Chitty's Forms of Prao. 442, et 9eq, ; Tidd's 
Forms of Pr. 40S, 522, et wq. (Ante, p. 17.) 

BOOK I. CHAPTER in. 

TO BSCOyBE DEKAJTDS ABI8INO AFTEB JUDGMENT IK DEBT ON BONDS. 

See Tidd's Forms, 6th ed. 534, et seq. 

The like in debt on artides of agreement in Queen's Bench ; Tidd's Forms, 
eth ed. 536. 

The like in Exchequer in debt on an annuity bond after a former scire 
Jacias; Tidd's Forms, 6th ed. 536. 

And see form, 3 Chitty's Pleading, 7th ed. by Greening, 557. 

Writ of scire faci€u for further breaches of condition of bond on which 
judgment has been obtained, 3 Chitty's Pleading, 7th ed. by Greening, 558. 

Declaration thereon, ihid. 559. 

Writ of inquiry thereon, defendant having suffered judgment by default, 
ihid. 560. 

And see forms, Chitty's Arch. Forms, 6th ed. 342, 343, 344, and 845. 
{AntCy p. 31.) 

BOOK I. CHAPTEE IV. 

(See ante, p. 47.) 

Scire Facias to levy JReeidue of Debt after an Eviction under an JSUgit. 

Victoria, by the grace of God, of the United Kingdom of Grreat Britain and 
Ireland, Queen, defender of the faith, to the sheriff of greeting : 

Whereas ^A. B. lately in our Court before us at Westminster [or, in the 
Exchequer, "before the Barons of our Exchequer at Westminster;" or, in 
Common Pleas, " before the Eight Hon. Sir John Jerris, Knight, and his 
companions, then our justices of the bench at Westminster"] by the judgment 
of the same Court recovered against C. D. £ , which in our said Court 

before us were adjudged \_or, in the Exchequer or Common Pleas, ** which in 
the same Court were adjudged"] to the said A. B. for his damages, which be 
had sustained, as well on occasion of the not performing of certain promises 
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and undertakingB then lately made by the said C. D. to tlie said A. B., as for 
his costs and charges by him about his suit in that behalf expended [or, i* 
debt, " recoTered against C. D. a certain debt of £ , and also £ , 

which in our said Court before us were adjudged to the said A. B. fat his 
damages which he had sustained as well by reason of the detention, of the 
said debt as for his costs and charges by him about his suit in that behalf 
expended'*] whereof the said C. D. was convicted as appears to us of reooid; 
lor, in Sxckequer, " whereof the said C. D. was convicted, as by inapecting 
the rolls of our said Exchequer appears to us :" in Common Pleas, '* whereof 
the said C. D. was convicted as by the record and proceedings thereof remain- 
ing in our said Court before our justices at Westminster aforesaid mani- 
festly appears"], and afterwards the said A. 6. came into our said Court before 
us [in Exchequer, ** before the Barons of our Exchequer," in Common PUom, 
** before our said justices"], and according to the form of the statutes in such 
case made and provided, chose to be delivered to him all the goods and 
chattels of the said C. D. in your bailiwick [or, *' in the bailiwiGk of the sheriff 
of ,*' as the case may be], except his oxen and beasts of the plough ; 

and also all such lands, tenements, rectories, tithes, rents, and hereditaments, 
including lands and hereditaments of copyhold or customary tenure, in your 
bailiwick, as the said C. D., or any person in trust for him, was seised or pos- 
sessed of on the day of , in the year of our Lord (a), 
on which day the judgment aforesaid was entered up, or at any time after- 
wards, or over which the said C. D. on the said day of , or at 
any time afterwards, had any disposing power which he might, without the 
assent of any other person, exercise for his own benefit, to hold to him the 
said goods and chattels as his proper goods and chattels, and to hold the said 
lands, tenements, rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof, to him and to his assigns according 
to the form of the said statutes until the damages [or, " debt and damages*'] 
aforesaid, together with interest upon the said sum of £ , at the rate 
of four pounds per centum per annum from the day of , in tlie 
year of our Lord « should be levied. And whereas, for having exe- 
cution of the judgment aforesaid, we lately by our writ commanded [" you" 
ar] our sheriff of that without delay he should cause to be delivered 
to the said A. B. by a reasonable price and extent all the goods and chattels 
of the said C. D. in his bailiwick, except his oxen and beasts of the plough, 
and also all such lands, tenements, rectories, tithes, rents, and hereditaments, 
including land and hereditaments of copyhold or customary tenure in his 
bailiwick, as the said C. D., or any person in trust for him, was seised or pos- 
sessed of on the said day of , or at any time afterwards, or over 
which the said C. D. on the said day of , or at any time after- 
wards, had any disposing power which he might, without the assent of any 
other person, exercise for his own benefit, to hold the said goods and chattels 
to the said A. B. as his proper goods and chattels ; and also to hold the said 
lands, tenements, rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof, to him and to his assigns, until 

(a) The day on which judgment was entered up. 
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'tHe damages aforesaid, together with interest as aforesaid, should be levied ; 
and that in what manner he should have executed this our writ he should make 
apX>ear to us at Westminster [in Exchequer, "should make appear to the 
SaJTons of our said Exchequer at Westminster ;" or, in Common Pleas, ** should 
Tnalre appear to our justices at Westminster"] immediately after the execution 
"tlLereof, under his seal and the seals of those bj whose oath he should make 
'fclxe said extent and appraisement, and that he should then have there the 
said writ. And our said sheriff of thereupon returned to us that by 

^ixiue of the said writ to him directed, he had caused to be made by a reason- 
wkhle price and extent of the goods and chattels of the said A. B., excepting 
Ills oxen and beasts of the plough, the sum of £ parcel of the damages 

[^o7*, " debt and damages"] and interest aforesaid ; and that he had caused to 
'l>e delivered to the said A. B. all the lands and tenements, to wit [describe 
tJk^m, or the nature qf the property, as the case may be"] of the said C. D. in his 
l>ailiwick, to hold the said lands and tenements, according to the nature and 
-tenure thereof, to him and to his assigns, until the damages [or, " debt and 
damages"] aforesaid, together with interest as aforesaid, should be levied. 
And although possession of the said lands and tenements hath been by reason- 
able extent to the said A. B. delivered in execution for the satisfaction of the 
residue of his said damages [or, " debt and damages"] according to the laws 
of the realm, nevertheless the said A. B. hath been lawfully evicted from the 
possession of the said lands and tenements [state the nature of the eviction 
OfCcordinff to the facts\ before he hath been fully satisfied and paid off the 
residue of his said damages [or " debt and damages"] without any manner of 
fraud, deceit, covin, collusion, or other default in the said A. B., as by the 
information of the said A. B. we are given to understand. And execution on 
the said judgment, obtained by the said A. B., for £ , being the 

residue of the damages [or, " debt and damages"], and interest aforesaid 
still remains to be made ; wherefore the said A. B. hath humbly besought 
Tis to provide him a proper remedy in this behalf. And we, being willing 
that what is just in this behalf should be done, command you that by 
honest and lawful men of your bailiwick you make known to the said C. D. 
that he be before us at Westminster [in JExcheqiier, *' that he be before the 
Barons of our said Exchequer at Westminster ;" in Common Pleas, " that he 
be before our justices at Westminster"] on the day of now next 

ensuing, to show if he has or knows of anything to say for himself why a new 
writ or writs on the said record of judgment, of the like nature and effect as 
the said former writ of execution was, should not be made for the levying of 
the residue of all such damages [or, " debt and damages,"] aforesaid, together 
with interest thereon, at the rate of four pounds per centum per annum, firom 
the day of , in the year of our Lord , on which day the 

judgment aforesaid was entered up, according to the force, form, and effect of 
the said recovery, if it shall seem expedient for him ; and further to do and 
receive what our said Court before us [in Exchequer, " before our said barons," 
in Common Pleas, " before our said justices"] shall then and there consider of 
the said C. D. in this behalf; and have there then the names of those by 
whom you shall so make known to him, and this writ. Witness, John 
Lord Campbell, at Westminster, the day of , in the year 
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of our reign. [In Common Pleat, " Witness, Sir John Jerrit, TTwiglij^ at 
WestminBter," Ac. ; tke same in the Exchequer, inserting the name tjT ^ 
Chief Baroni (5). 

BOOK I. CHAPTER V. 

FOB VOBXS OY SCIBX YACIAS AD BBHABXNDjLM TBBBAJf, 

See precedent to have delivery of lands extended by elegit in debt ; Bm- 
tell's Entries, 164 b. 

Where plaintiff has levied part of the money, and defendant is prepared to 
pay part of the residue, and bring the money into Court which the pbuntiiF 
received ; Yeteres Intrationes, 138 ; Moile*s Entries, 101. 

Against tenant by eleffit to account ; Brown's Methodus Novissima, 371. 

See form in Underhill v. Devereux, 2 V. Wms. Saund. 68. 

And form of elegit, 4 M. & W. 646. (AnU, p. 58.) 

BOOK I. CHAPTER VI. 

FOB FOB1C8 OF 8CIBB FACIAS j^tTABB BBSTITUTIONBIC KOK OK A 

JUDGMBNT BBVBB8BD, 

See precedent, 2 Lilly's Mod. Entries, 641 ; Ibid. 650. 

And see precedents in Tidd's Forms, 6th ed. 638 and 639. (Anie, p. 64.) 



BOOK II. CHAPTER H. 

FOBM8 AND BEFBBBNCBS TO F0BM8 AGAINST HBHBBBS OF JOINT-STOCE 

BANKING COMPANIBS. 

(See ante, p. 106.) 

Decla/ration in Scire Facias, in Common Pleas, against Members of a Joint- 
stock Banking Company, for " the time being " in C. P. (e). 

In the 

The day of A. D. 

to wit. The sheriffs of London were commanded, whereas S. F., 
J. G., and M. G., lately in the court of our lady the Queen Victoria, of the bench 



(6) The writ is returnable in 40 days. 
See the Stat. 82 Hen. VIII. c. 5, anU, ch. 
It. p. 58. 

{c) 8 Chitty's Plead. 7th ed. p. 563 ; and 
see form. Fowler and others t. Jtickerby, 9 
I>owl. 682. The declaration should be en- 
titled of a day certain ; CoUins v. Beaumont, 
6 Dowl. 700 ; and see Bradley r. Eyre, 11 
If . & W. 482 ; and Bradley y. Urquhart, ib, 
456, as to the pleadings. The form in 
Chitty's Arch. Prac., Forms, p. 488, has 
been held bad, and the Court will quash 
such a writ on motion, where it describes the 
defendant as " a member for the time being," 
and also " at the time of the judgment reco- 
vered," because in the former case the plain- 
tiff without leaTe of the Court may issue 



his scire facias against a member, whilst in 
the latter the leare of the Court is necessary 
before issuing the writ. See Tke Gfovemer 
and Company of the Bank of Scotland r. 
Fenwidc, 1 Exch. 792 ; 5 Dowl. k L. 877, 
S» C. And a declaration, which stated that 
" the defendant at the time of the judgment 
recoTered was, and from thence hitherto 
has been, and still is, a member of the eo- 
partnership," was held bad, on special de- 
murrer, in EsdaUe, PubUc Officer, y. Trust- 
veil, 1 Exch. 871. And see the form in i^i 
T. CUuaon, 8 Exch. 712, in which the 
ment, respecting the defendant proceeded 
against, was " that T. C. now is a member of 
the said copartnership," was specially de- 
murred to and held good. 
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mt ^Westminster, before Sir John Jerris, knight, chief justice, and his com- 
panions the justices of our said lady the Queen of the bench, under and by 
▼irtae of the statute in such case made and provided by the judgment of the 
same Court, recovered against W. M., (one of the public registered officers for 
the time being, of certain persons united in co-pairtnership for the purpose of 
carrying on, and carrying on the trade and business of bankers in England, 
under the name of the , under and by virtue, and according to 

tlie form and effect, of an Act of Parliament made and passed in the seventh 
year of the reign of his late Majesty King Greorge the Fourth, for, amongst 
other things, the better regulating co-partnerships of certain bankers in 
lEIngland, and which said W. M. had been duly nominated and appointed and 
registered as such public officer, and was then sued for and on behalf of the 
■aid company, according to the form and effect of the said Act of Parliament,) 
£ for their damages which they had sustained, as well on occasion of 

the not performing certain promises then lately made by the said company to 
the said S. F., &c., as for their costs and charges by them about their suit in 
that behalf expended, whereof the said W. M. was convicted, as by the 
record and proceedings thereof, then still remaining in the same Court, mani- 
festly appeared ; and then on behalf of the said S. F., &c., in the same Court, 
our said lady the Queen was informed, that although judgment was thereupon 
f^ren, yet execution of the damages aforesaid still remained to be made to 
them. And our said lady the Qaeen was also informed, on behalf of the said 
S. F., &c., that T. K., &c., [fifteen defendants] now are members of the said 
co-partnership (d) ; wherefore the said S. F., &c., had humbly besought our 
said lady the Queen to provide them a proper remedy in that behalf and our 
Bidd lady the Queen, being willing that what was just in that behalf should 
be done, commanded the said sheriffs, that by honest and lawful men of 
their bailiwick, they should make known to the said Thomas E.ickerby, &o., 
that they should be before the said justices of our said lady the Queen at 
Westminster, on the of , 18 , to show if they had or knew, or any 

or either of them had or knew, of anything to say for themselves or himself, 
why the said Sarah Fowler, &c., ought not to have execution against the said 
Thomas Rickerby, &c., of the damages aforesaid, according to the force, form 
and effect of the said recovery, and of the statute in such case made and pro- 
vided, if it should seem expedient for them so to do ; and further, to do and 
receive what our said justices did then and there consider of them in that 
behalf; and the said sheriff should have there the names of those by 
whom they should make known to them, and that writ, at which day come 
here the said Sarah Fowler, &c., by Thomas Hornby, their attorney, and 
offer themselves on the fourth day against the said Thomas Sickerby, &c., 
and the sheriffs, to wit, and sheriffs of Lon- 

don, aforesaid, at that day returned, that the said Thomas Bickerby, &o,, had 



(d) See Esdaile v. Truaivfell, 1 Exch.871 ; 
JVimn V. Claxton, 8 Ezch. 712 ; and note, 
€mU. If the tcire faciat be against the 
class of shareholders secondarily liable, 
thej must be accoratel j described accord- 
ing to their class. (See amU, bk. ii. ch. ii.) 
And ^ $eire faeioi against the members of 



such a company at the time of the contrctct 
ought to state the prior execution against 
the members at the time of the execution, 
which is a condition precedent and is ne- 
cessary to warrant the adrefcteku against a 
member at the time of the contract ; Ba/nk 
of England r. Johnaon, 3 Exch. Rep. 604. 
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not, nor hud any of them, anything in their l>ailiwick, whereby they could 
make known to them or any of them as by the said writ they were com- 
manded, nor were they, the said Thomas Biekerby, &c., or any of them foond 
in the same. And the said Thomas Bickerby, Ac., at that day, being 
solemnly demanded, the said Thomas Bickerby, &c., by their attorney, 
come ; and the said Sarah Fowler, &c., pray that execution against the said 
Thomas Aiokerby, &c., {reciting the names of tkoee twelve out qf the Jlft^n 
defendants who had appeared,^ may be adjudged to them of the damages 
aforesaid, according to the force, form, and effect of the said reooveiy, and of 
the statute in such case made and provided. 

See also the form of a declaration in scire facias on a judgment against a 
public officer of a banking co-partnership, under 7 G^. IV. c. 46, against a 
member of the co-partnership, to have execution on the judgment ; JVicjtji r. 
Claxton, 3 Exch. Eep. 712. 

Anothsb Fobm. 

scibe facias agaih8t iibmbebs of joikt-stock compakibs. 

Scire Facias in Common Pleas hy the Public Officer of a Banking Campamg 
against a Member of another Banking Company, to have execution againti 
him under the 7 Geo. IV. c. 46, s, 18, he being a Member at the time of iteming 
the writ o/* Scire Facias. 

Victoria, by the grace of God, of the United Kingdom of Great Britain and 
Ireland, Queen, defender of the faith, to the sheriffs of London, greeting : 
Whereas B. B., one of the public registered officers of certain persons united 
in co-partnership for the purpose of carrying on and carrying on the trade 
and business of bankers in England, according to the statute made and passed 
in the seventh year of the reign of his late Majesty King George the Fourth, 
for the better regulating co-partnerships of certain bankers in England, 
and called the National Provincial Bank of England, as such officer lately, 
on the day of , A. D. , in our Court before Sir John 

Jervis, knight, and his companions, her Majesty's justices of the Bench at 
Westminster, by the judgment of the same Court, recovered against B.. L. 
as and being one of the public registered officers for the time being of certain 
persons united in co-partnership by and under the name and style of, and 
called, " The Imperial Bank of England," for the purpose of carrying on and 
carrying on the business of bankers in England, under the provisions of the 
said statute, and which said B. L. had been duly nominated and appointed 
one of the public officers of the said last-mentioned co-partnership, to be sued 
and was then sued as the nominal defendant, for and on behalf of the said last- 
mentioned co-partnership, according to the form and effect of the said statute, 
£ which in our same Court were adjudged to the said B. B., as such 

officer as aforesaid, for the damages which the said co-partnership called tbe 
N. P. B. E. had sustained, as well on occasion of the not performing of certain 
promises before then made to them by the said co-partnership called the I.B.!E., 
as for his costs and charges by him about his suit in that behalf expended, 
whereof the said B. L., bb such public officer as aforesaid, is convicted, as 
appears to us of record : and whereas, by and according to the provisions 
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and form and effect of the said statute, execution upon any jud^^ent in any 
faction obtained against any public officer for the time being of any such co- 
partnership, as in the said Act mentioned, carrying on the business of banking 
under the provisions of the said Act, whether as plaintiff* or defendant, may 
l>e issued against any member or members for the time being of such co-part- 
nerships : and whereas S. H. now (0) is a member of the said co-partnership 
called the I. B. E., then and still being such a co-partnership as in the said 
statute mentioned, and then and still carrying on the business of banking 
under the provisions of the said statute, as by the information of the said B. B. 
in our said Court before our justices here, we have been given to understand, 
and now on the behalf of the said £. B. as such officer as aforesaid, in our said 
Oourt before our justices here we have been informed, that although judg- 
ment be thereupon given, yet execution of the damages aforesaid still remains 
to be made to him as such officer as aforesaid : Wherefore the said B<. B. as 
such officer as aforesaid for and on behalf of the said co-partnership, called the 
!N^. P. B. E., hath humbly besought us to provide him a proper remedy in this 
beludf ; and we, being willing that what is just and right in this behalf should 
be done, command you that by honest and lawful men of your bailiwick you 
make known to the said S. H., that he be before our justices at Westminster 
on the day of next, [or " instant "] to show if he have or 

knows of anything to say for himself why the said R. B., as such officer as 
aforesaid, should not have execution against him for the damages aforesaid* 
together with interest thereon at the rate of four pounds per centum per annum ^ 
from the said day of , A. D. , on which day the 

judgment aforesaid was entered up, according to the force, form, and effect of 
the said recovery, and of the said statute, if it shall seem expedient for him so 
to do ; and further, to do and receive what our said Court before our justices 
of the bench here shall then consider of him in this behalf : and have you there 
the names of those by whom you shall so make known to him and this writ. 
Witness, Sir John Jervis, knight, at Westminster, the day of 

, A. D. 

▲NOTHEB FORM OF WBIT OF SCIBE FACIAS, AGAINST A MEMBER, FOR THE 
TIME BBINe, OF A BANKING CO-PABTNEBSHIP IN THE EXCHEQCTEB. 

Victoria, by the grace of God, of the United Kingdom of Great Britain and 
Ireland, Queen, defender of the faith, to the sheriffs of London, greeting : 
Whereas J. E., H. B., F, B., C. G., and H. H., lately in our Court before the 
barons of our Exchequer at Westminster, by the judgment of the said Court, 
recovered against Joseph Wood, one of the public officers for the time being, of 
and for certain persons united in co-partnership for the purpose of and carrying 
on the trade and business of bankers in England, according to the statute 
made and passed in the seventh year of his late Majesty King George the 
Fourth, intituled "An Act for the better regulating of Co-partnerships of 
certain Bankers in England, and for amending so much of an Act of the Thirty- 
ninth and Fortieth Years of the Eeign of his late Majesty King George the 

(«) 8ce The Oovemor and C<mpanp of S. C. ; Esdaile v. Trusiteell, 1 Exch. S71 ; 
the Bank of Scotland v. Fenwick, 17 L. J., Ntmn v. Clojctan, 8 Exch. 712 ; anie, boo]^ 
N. 8., Ex. 92 ; 1 Exch. 792 ; 5 D. Ac L. 877, U. ch. ii. p. 141. 

C C 
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Th'rd, intituled ' An Act for establiBhing ftu A^^reement with the Got4 
and Company of the Bank of England, for advancing the Sum of Three MOIiow 
towards the Supply for the Service of the Year One thousand eight hundred* 
as relates to the same ; ' " and called the " Yorkshire Agricultural and Com- 
mercial Banking Company ; " and which said Joseph Wood, at the time of 
his appointment, was a member of the said co-partnership, and resident i& 
England, and hath been duly nominated and appointed, and now is one of ths 
public officers for the time being of the said co-partnership, accordini^ to the 
force, effect, and provisions of the said Act of Parliament ; as well a certaia 
debt of thousand pounds, for money borrowed by the said Company 

of the said J. E., H. B., F. B., C. G., and H. H., as £ , which in oar 

said Court were awarded to the said J. E., H. B., F. B., C. G., and H. H,. 
for their damages which they sustained, as well by the reason of the detaining 
the said debt as for their costs and charges by them about their snit in that 
behalf expended, whereof the said Joseph Wood (as such public officer as 
aforesaid) is conyicted, as by the record and proceedings thereof still remain- 
ing in our said Court manifestly appears. And whereas, in and by the said 
Act of Parliament, it is enacted (amongst other things), that all and ereir 
judgment and judgments, decree or decrees, which should at any time after 
the passing of the said Act be had or recovered or entered up as therein men- 
tioned, in any action, suit, or proceeding in law or equity, against any imhlie 
officer of any corporation or co-partnership carrying on the trade and boADest 
of bankers, under and by virtue and according to the provisions of the said 
Act, should have the like effect and operation upon and against the property 
of such copartnership, and upon and against the property of every such mem- 
ber thereof, as if such judgment or judgments had been recovered or obtained 
against such co-partnership ; and that execution upon any judgment in any 
action obtained against any public officer for the time being of any snch cor- 
poration or co-partnership, carrying on the business of banking as aforesaid, 
under the provisions of the said Act of Parliament, whether as i^aintiff or 
defendant, may be issued against any member or members for the time being 
of such corporation or co-partnership. And whereas J. S. of , near 

York, now is a member (/) of the said co-partnership so canying on tiie 
trade and business of bankers in England, under the provisions of the said Act 
of Parliament as aforesaid, as by the information of the said J. E:, H. B., F. B., 
C. G., and H. H., in our said Court, before the barons of our Exchequer at 
Westminster, we have been given to tmderstand. And now on the behalf of 
the said J. E., H. B., F. B., C. G., and H. H., in our said Court, before the 
barons of our Exchequer at Westminster, we have been given to understand 
that although judgment be thereupon given, yet execution of the debt and' 
damages aforesaid still remains to be made to them. Wherefore the said J. £^ 
H. B., F. B., C. G., and H. H. have humbly besought us to provide them a pro- 
per remedy in this behalf, and we, being willing that what is just in this bcJialf 
should be done, command you that by honest and lawftd men of your bailiwick 
you make known to the said J. S., that he be before the barons of our Exche- 
quer at Westminster, the twenty-second day of November instant, to show 
if he has or knows of anything to say for himself, why the said J. E., H. B. 
F. B., C. G., and H. H., ought not to have their execution against him of the 
(/) See ante, book ii. ch. ii. p. 141 ; and notes to the forms, ante. 
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d^bt and damages aforesaid, according to the force, form, and e£fect of the 
*id reoorery, if it shall seem expedient, to them so to do. And further to do 
id receive what our said Court before the barons of our Exchequer at West- 
Linater shall then and there consider of him in that behalf. And have jou 
'fcbere the names of those by whom jou shall so make known to him and this 
Witness, Sir Frederick Pollock, knight, at Westminster, this 
of , in the year of our reign. 



FORM OF MOTICB TO BE 8BBVBD WITH PBBGBDING WBIT(y). 

the Exchequer. 

Between J. E., H. B., F. B., 0. G., and H. H. plaintiffs ; 

and 
Joseph Wood, one of the public officers of and for a 
certain banking company or co-partnership, called the 
Yorkshire Agricultural and Commercial Banking Com- 
pany, defendant. 
Sir, 

Herewith you will receive a copy of a writ of tcire facias issued in 
this case, which was issued on the day of instant, and was left 

in the sheriffs of London public office, on the day of instant, 

^wh.ere the same is now lodged. And in default of your appearing thereto, 
Judgment will be obtained thereon against you. 

Dated this day of , 18 . 

Yours, &c., 

A. B., plaintiff's attorney, 

Street, London. 
To Mr. J. 8., of , near York. 

FOBM OF 1.F7IDAVIT 07 SBBVICB. 

In the Exchequer of Pleas. 

Between J. E., H. B., F. B., C. G., and H. H., plaintiffs ; 

and 
Joseph Wood, one of the public officers of and for a 
certain banking company or co-partnership, called the 
Yorkshire Agricultural and Conmiercial Banking Com- 
pany, defendant. 
J. C, of the city of York, bookbinder, maketh oath and saith, that he, this 
deponent, did on the day of , instant, serve J. S. of , 

in the county of York, with the notice and copy writ of scire facias 

'hereunto annexed, by delivering a true copy of the same notice and writ to 
the said J. S. 

Sworn at the city of York,^ 
the day of , in > J. A. 

the year of our Lord, 18 . ) 

Before G. D. Seymour, a commissioner for taking affidavits in the 

Court of Exchequer of Pleas. 

ig) See ante, book ii. oh. ii. 

c c 2 
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FORM UF JUDGMENT IN SCIRE FACIAS. 

In the Queen's Bench. 

As yet of Michaelmas Term, 1 1th Victoria, the 

11th day of December, in the jear of our 

Lord 1848. 

County ^ I To wit, oar Lady the Qaeen sent to her sheriff of the ooimtj 
Southampton. J of Southampton her writ, closed in these worda (that is to 
say): 

" Victoria,*' &c. [here copy the writ verbatim.'} 

At which day before our lady the Queen at Westminster, came the said H. B., 
Stc., in their proper persons and the sheriff, to wit, [name of sheriff"} sheriff of the 
county of Southampton aforesaid, thereupon now here returned to our said Udj 
the Queen, that by B. M., &c., good and lawful men of his bailiwick, he had 
given notice to the said J. B., &c., to appear before our soyereign lady the 
Queen, at Westminster, on the day in the said writ contained, to show cause 
as by the said writ they are respectively required, or as the said aheriff* 
ia thereby commanded ; and that the said G. A., Slc., had not, nor had either 
of them anything in his bailiwick whereby he could make known to them, or 
any or either of them, as by the said writ he, the said sheriff, was commaiided, 
nor were they, the said G. A., &c., nor any or either of them, found in the 
same. And the said G. A., &c., at that day being solemnly demanded, the 
said [those only who appeared"] J. B., &c., respectively come in their own per- 
sons, and, hereupon, the said H. B., &c., [the plaintiffs], pray that execution 
may be adjudged to them against the said J. B., &c., [those who appeared'^ 
upon the said judgment so obtained as aforesaid, of the debt and damages 
aforesaid, according to the force, form, and effect of the said recovery, and of 
the statute aforesaid. And the said J. B., &c., respectively say nothing to 
bar or preclude the said H. B., &c., from having execution adjudged to them 
against the said J. B., &c., upon the said judgment so obtiuned aa aforesaid, 
according to the force, form, and effect of the said recovery, and of the statute 
aforesaid. Therefore it is considered that the said H. B., &c., have execution 
against the said J. B., &c., of the debt and damage aforesaid, according to the 
force, form, and effect of the said recovery, and of the statute aforesaid, by 
the default of the said J. B., kc, &c. (h). 

BOOK II. CHAPTER in. 

{Ante, p. 166.) 

BSFSRBNCBS TO FOSH8 OF 8CIBB FACIAS ON THB MJJtBIAOB OF A FBXB 

PLAINTIFF OB DBFENDANT. 

See Chitty's Forms, 6th ed. 478, 479, for form of scire facias by husband 
and wife on a judgment recovered by the wife dum sola. 

The like against husband and wife upon a judgment recovered against the 
wife dum sola (»)• 

(A) And see forms in Wordsworth on 2 Rich. Prac. C. P. 402 ; Tbes. Brev. 256, 

Joint-stock Companies, 5Ui ed. Appendix, 265 ; Clift . 681 ; Tidd's Prac. Fomt, 544, 545, 

Form 276. <^th ed. oh. 48, ts. 89, 90, 91 ; and againsft 

(i) See also formi by husband and wife, husband and wife, Thes. Brer. 247, 251. 
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.And the like for a wife who suiriTed her hnsbaod against an executor, the 
oni^inal action having been by husband and wife. 

BOOK n. CHAPTEE IV. 
(See amte, p. 163.) 

POB YOBMS OF SCIBB FACIAS IN CASB8 OF BANKBUPTCY AND INSOLYBNCT. 

See Chitty's Forms, 6th ed. 480, for Form of scire facias hy Assignee* on 
mJwidgment recovered hrfore the Bankruptcy. 

And see the like, Tidd's Forms, 6th ed. 545. 

As to pleadings, see Baylis y. Hayward, 4 Ad. & £1. 256 ; Herbert r. 
J3a^er, 2 D. & L. 57 ; Swan v. Sutton, 10 Ad. k El. 623 ; JDunn t. Hill, 11 
Iftif:. Sl W. 470. 

BOOK n. CHAPTEE T. 

(AnU, p. 174.) 

SBFBBBNCXS TO F0BM8 OF SCIBB FACIAS IN THB CA8B OF THB DBATH OF 

A PLAINTIFF OB DEFENDANT. 

See the forms of the several writs of scire facias referred to in the text 
coUected in Chitty's Forms, 6th ed. 459 to 478. Tidd's Forms, 6th ed. 546 
to 572. 

BOOK II. CHAPTEE VI. 
{Ante, p. 200.) 

BBFBBBNCBS TO FOBHS OF SCIBB FACIAS AGAINST AN BXBCVTOB OB 
ADMINI8TBATOB ON A /tTDOMENT OF A8SBT8 QUANDO ACCIDBBINT. 

See form No. 27, Chitty's Forms, 6th ed. 505. Tidd's Forms, 6th ed. 
539. See Smith and another y. Tateham and another, 2 Exch. Eep. 205. 

See form of scire fieri inquiry in Queen's Bench, after a return of nulla 
bona testatoris, Chittj's Forms, 506 ; and return of a devastavit and nil, and 
inquisition thereon. Ibid. 

See form of declaration in scire facias on a judgment of assets in future, 2 
Wms. Saund. 6th ed. 218 a. 

Form of judgment of assets in future on plea of plenc administravit, or 
plea of plene administramt prater a judgment or specialty debt. Chitty's 
Forms, No. 7, p. 496 ; and see the forms, Ibid, 498, 499, 600. 

BOOK II. CHAPTEE VII, 

(Ante, p. 206.) 

FOB BBFBBBNCBS TO FOBMS OF SCIBB FACIAS ON BILLS OF EXCBPTI0N8, 

See form of scire facias in Q. B. to a judge to acknowledge or deny his 
seal to « Bill of Exceptions. 

Money and others T. Leach, 3 Burr. 1692. See also form in Thurston y. 
Slatford, Lutw. 906, 906. And see East. Ent. 293 b, 275, 323 ; Brownlow's 
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Snt. 131 ; Lillj'8 Ent. 275 ; Bull. N. P. 317 ; Fabri^as y. Jtfb«#y», 11 StM. 
Tri. 187, 188. 

See also Davies t. Lovmdes, 1 Soott, N. E. 377. 

As to form of Bill of Exceptions, see Chitty's Arch. Forms, 89. 

BOOK II. CHAPTEE VIH. 
{Ante, p. 213.) 

BBFBBSNCS8 TO F0BM8 OF 8CIBB FACIAS AD AUDIBKDUM BBBOKB8, 

ON CHANGE OF PABTIB8. 

See form of scire facia$ ad audiendum errores, on ezror from the Commnn 
Pleas* Tidd's Forms, 6th ed. 599, § 63. 
And the like on judgment in scire facicu against terretenante. Jbid. § 64. 

BOOK n. CHAPTER IX. 

(Ante, p. 215.) 

FOB FOBKS OF 8CIBB FACIAS TO BBVIYB A JUPOMBNT IN BJBCTMUTT, 

See Chittj's Forms, 445, form 14 ; lb. form 15, Tidd's Forms, 667, 668. 

BOOK n. CHAPTER X. 

(Ante, p. 218.) 

FOBMS OF SCIBB FACIAS AGAINST THB SHBBIFF BT THB BXBCUTIOir CBBDIIOB. 

For a form of sdrefcudas against a sheriff to recover the Talue of goods 
■eired by him nnder a^. fa, and retnmed as of a certain valiie, but whic^ 
were afterwards rescued, see Mildmay r. Smith and another, 2 V. Wms. 
Saund. 6th ed. 338 a. 

Other forms may be readily adapted from this precedent, if required. 

BOOK II. CHAPTER XI. 

(Ante, p. 220.) 

BBFBBBNCB8 TO FOBMS OF BGIBE FACIAS IN CASB8 OF OUTLAWBT. 

For form of scire facias to warn the creditor of the leyersal of the ontlawiy 
by statute, or by the Queen's pardon, see Trye's Jus Filizarii, 134, 156. 

And see Tidd's Forms, 6th ed. 60, §§ 38, 39, and entry of return tbereto, 
Ih, 61. 

BOOK III. CHAPTER II. 

(Ante, p. 235.) 

SCIBB FACIAS TO BBPBAL LETTEB8 PATENT. 

New Orders in Chancery. 
The following orders relating to the practice on the oonunon-law side of the 
Court of Chancery, dated the 29th of December, 1848, hare been amended 
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"tlie last statute, by order of the Lord Chancellor and the Master of the 
Rolls, dated the 3rd of Augast, 1849 ; and by which order the 11th and 12th 
o£^ tHe general orders of the 29th of December, 1848, are abrogated and dis- 
^sk&rgred. The amended orders are as follows : — 

X - ^11 former rales and orders regulating the practice and proceedings of 
tlie Petty Bag office, so far as the same are now in force, and are consistent 
"witlx the said Act of Parliament and with these orders, are to remain in full 
iorc© and effect. 

2. These orders as to all suits, matters, and proceedings now pending, or 
Ixe'reafter to be commenced, are (so far as the same are applicable to the 
sta.t^ of such matters and proceedings) to take effect on the Ist day of 
Ja.n.i:iary, 1849. 

3. In the office of the Petty Bag^ the office is to be open and closed on the 

&&Tiie days ; the vacations are to be obsen'^ed at the same time, and the clerk 

is ±0 attend in the office during the same hours as are for the same purposes, 

and in relation to the same matters, appointed by the general rules of the 

Oourt of Chancery in the office of the Clerks of iiecords and Writs, subject, 

nevertheless, to such alterations as for some special reasons may be at any 

time made by the Lord Chancellor, with the advice and assistance of the 

Alaster of the Rolls. 

4. The Clerk of the Petty Bag is to have the care and custody of the 
oommon-law seal, and is to use and employ the same for sealing such several 
^rrits and all such documents and writings as are by the said Act authorized 
to be sealed with the same seal. 

5. Affidavits, affirmations, and declarations to be used in any proceeding on 
the common-law side of the Court, are to be sworn, affirmed, or declared before 
the Clerk of the Petty Bag, or before a Master Extraordinary of the High 
Court of Chancery, and are to be filed in the office of the Petty Bag. 

6. Every writ, rule, or document issued or delivered out of the Petty Bag 
office is to be tested or dated on the day on which the writ is sealed or the 
rule or document is made. 

7. Every writ returned by the sheriff is to be immediately filed, and there- 
upon the day and hour of the filing are to be endorsed on the writ. 

8. The Clerk of the Petty Bag, upon receiving the return of the transcript 
of the verdict of the jury and proceedings or judgment of any Court of common 
law upon any issue in law or in fact, is to file the same in the Petty Bag office, 
and is to cause an entry to be made of such verdict and proceedings or judg- 
ment, and such transcript is to be annexed to the original record in the 
Petty Bag office, and thereupon the judgment of the Court of common law Is 
to be entered on or annexed to the same record, in conformity with the judg- 
ment of the Court from which the transcript is returned. 

9. Every solicitor whose name is duly enrolled as such in the High Court 
of Chancery may act as an attorney in any action, suit, or proceeding pend- 
ing on the common-law side of the same Court, and is to be therein named and 
treated as the attorney of the party by whom he is retained. 

10. Any party changing or ceasing to employ his attorney in the course of 
an action, suit, or proceeding is to cause an entry of such change or cessation 
of employment to be made and entered with the Clerk of the Petty Bag, and 
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to cause notice of such changd or cessation of employment, and of sacii 
to be serred on ererj party to the action, suit, or proceeding ; and umtil 
entry and notice shall have been made and serred the former attcnmey is *o be 
deemed and taken for all purposes of the action, suit, or proceeding, to ba 
remain the attorney of the party. 

13. The proceedings and trial in an action of scire fadaa may take 
and be had in such one of Her Majesty's superior Courts of oommoii 
may be chosen by the party applying to haye the writ sealed. 

14. A writ of scire fadas to revoke letters patent is not to be sesded — L 
until the fiat of the Attomey-General is filed in the Petty Bag office ; % vatii 
the name of some one of Her Majesty's superior Courts of eouEunon law is 
indorsed or written thereon ; 3, until a true cc^y of the writ and of any dm- 
ing or plans annexed thereto (to be verified by affidavit) has been filed in ihe 
Petty Bag office. 

15. If such writ has been sealed before the Ist of January, 1849, mud the 
record of the action has not been carried or transmitted into the Comt of 
Queen's Bench, the name of some one of Her Majesty's superior Courts of 
common law is to be indorsed on the writ, and a memorandum thereof entered 
with the Clerk of the Petty Bag office before any subsequent proceeding ii 
taken in the action. 

16. The trial and any proceedings in an action of scire facias are to take 
place in the Court of common law the name of which is indorsed or written on 
the writ. 

17. A bond of indemnity against costs to be incurred in the prosecution of 
an action of scire facias may (if so desired by the Attorney-General) be taken 
in the name of the Clerk of the Petty Bag, but the same is not to be deposited 
or filed in the office of the Petty Bag unless the intended obligors, and t^ 
sums for which they are to give security, be named by the Attomey-CieneraL 

18. A bond of indemnity filed or deposited in the Petty Bag office may, 
at the request of the Attorney-General, be put in suit under such circum- 
stances, and upon such terms and conditions, as the Lord Chancellor or ths 
Master of the Eolls may approve of. 

19. An appeal is to be entered by or on behalf of any defendant who has 
been summoned by the sheriff within eight days after the writ of scire facias 
has been returned and filed. 

The Clerk of the Petty Bag office is, until further orders, to receive and 
take the several fees which are set forth in the schedule hereunder written, 
and is to account for the same, and pay the amount thereof into the 
Suitors' Fee Fund, in the same manner and at the same times as the 
clerks of records and writs receive and pay the fees received by them in 
their office. 

(Here follows the schedule of fees above referred to.) 

i^orjjM.—For forms of scire facias to repeal letters patent for an invention, 
see Abbott's Forms of Writs on the Common-law Side of the Court of Chaa- 
^®T» 86, form 87. Hindmarch on the Law of Patents, 710. 

*or form of bond of indemnity against costs on prosecution of scire facias 
^'itered into with the senior Clerk of the Petty Bag, see Abbott's Fimns of 
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Write on the Common-law Side of the Court of Chancery, 92, form 88. 
BEJTidinaTeh on Patents, 708. 

For form of testeUum scire faciiu, see Abbott's Forms of Writs on the Com- 
xnon-law Side of the Court of Chancery, 96, form 89. Hindmaroh on Patents, 
715. 

!E*or form of declaration in scire facias to repeal letters patent, see Abbott's 
FonnB of Writs on the Common-law Side of iike Court of Chancery, 97, form 
90. Hindmarch on Patents, 717. 

For form of sheriff's warrant to his bailiffs to summon the defendant, see 
Sindmarch on Patents, 716. 

for form of rule to return the writ of scire facias, see Hindmarch on 
Patents, 717. And see the New Orders in Chancery, ante, No. 6. 

See form of rule to answer, Hindmarch on Patents, 718 ; and New Orders 
in Chancery, ante. No. 6. 

See form of nolle prosequi after declaration and before plea to some of the 
su^estions in a scire facias, Hindmarch on Patents, 718. 

See form of plea in abatement that the defendant has assigned the patent, 
Sindmarch on Patents, 719. (But see Meff, v. Betts and Stocken, 19 L. J., 
N. S.. Q. B. 531.) 

See form of demurrer to the whole declaration, Hindmarch on Patents, 
7*20. Demurrer to one of the sugfi^estions in a scire facias. Ibid, 721. 
Form of special demurrer. Ibid. 721. 
Joinder in demurrer by the Attorney-General, Ibid. 722. 
Form of pleas in bar to the suggestions in a writ of scire faeicts. Ibid. 
Form of issue, lUd. 727. 

See other forms of pleas, and forms of venire facias out of Chancery, 
returnable in the Queen's Bench, and form of Chancery record, and record in 
the Queen's Bench of the transcript of the Chancery record to have issues in 
fact tried, Hindmarch on Patents, 726, 727, 728, 729. 

Form of Attorney-General's warrant for a nisi prius, Hindmarch on Patents, 
731 ; and forms to the poste€h and record of the postea, and remand of it 
into Chancery for judgment. Ibid. 733, 734. 

Form of judgment for the Crown in Chancery, Hindmarch on Patents, 735. 
Form of entry of day given to defendant to bring in the patent to be cancelled, 
Hindmarch, 736 ; and form of notice to the defendant of the day appointed 
for bringing it in. Ibid. 737. 

Form of order that the enrolment of the patent be cancelled, Hindmarch, p. 
737 ; and vacatur of the patent, Ibid. 738. 

BOOK in. CHAPTER ni. 
{Ante, p. 278.) 

BSFESE9CES TO 70BMS OF BCIHE FACIAS ON BECOGNIZANCES. 

For yarious forms of recognizances, see Comer's Crown Practice, Append. 

For a form of scire facias on a recognizance acknowledged in Chancery, see 
Abbott's Forms of Proceedings in Chancery, 99, form 91. 

Testatum clause, lUd. 100, form 92. 

For form of declaration in scire facias on a recognizance in Chancery, see 
Abbott's Forms of Proceedings in Chancery, 101, form 93. 
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Far form of judgment by default on a scire facias on a reoognuan^e, mc 
Abbott's Forms of Proceedings in Chancery, 102, form 94. 

For forms of issue on the scire facias, notice of trial, record of issue fer 
trial in the common-law Court, transmission of the record of issne into tk 
common-law Court for trial and venire, see Abbott*s Forms of Proceedings n 
Chancery, 103, 104, 105. 

See form of certiorari to remove a recognizance. Comer's Crown Praetiee* 
Append. 56, form 62. 

For form of scire fousias against defendant and bail for not prooeeding to 
trial pursuant to recognizance, see Comer's Crown Prac. Append. 158, fom 
210 ; and 2 Gude, Append. 661. 

For form of scire facias against defendant and bail upon a recognizance 
removed by certiorari, see Comer's Cr. Pr. Append. 159, form 211. 

For form of levari facias against defendant and bail on judgment on 
fauMu on a forfeited recognizance, see Comer's Cr. Pr. Append. 160, 
212. 

For form of record of nisi prius on scire facias on recognizance for breaek 
of the peace, see Comer's Cr. Pr. Append. 195, form 227 ; and 2 Gude, 
Append. 663. 

BOOK in. CHAPl'ER IV. 

(Ante, p. 303.) 

FOBMS OF 8CIBB FACIAS ON BBCOGNIZANCB OF 8FBCIAL BAIL. 

For form of pracipe for a scire facias against bail, see Chitty's Archbold'f 
Forms of Practical Proceedings, 6th ed. 265, form 7. 

For form of scire facias upon a recognizance in Queen's Bench, where thf 
defendant hajs been held to bail, see Chitty's Forms of Pr. 6th ed. 266, form 
8 ; Ihid, in C. P. 266, form 9 ; Ihid. in Exchequer, 266, form 10. 

For form of warrant on the writ, see Chitty's Forms of Pr. 267, form 11. 
Form of summons on the warrant, IJnd. 267, form 12. 

For form of notice to bail of scire facias being lodged in the sheriff's office 
against them where they are not summoned, see Chitty's Forms of Pr. 268, 
form 13. 

For form of affidavit to obtain leave of Court or of a judge to sign judgment 
against bail on return of nihil to one scire facias, see Chitty's Forms of Pr. 
268, form 16. 

For forms of entry on roll in Queen's Bench or Exchequer of judgment by 
default where no appearance, see Chitty's Forms of Pr. 270, fomi 20. 

The like in C. P. Ihid, 271, form 21. 

For form of entry on roll in Queen's Bench or Exchequer of judgment by 
default after appearance for want of a plea, see Chitty's Forms of Pr. 273, 
form 28. 

For forms of issue in scire facias against bail in Queen's Bench, see Chitty's 
Forms of Pr. 273, form 29 ; and for forms of nisi prius record, jury process, 
entry of judgment after verdict, and ft, fa, or ca. sa, against bail after judg- 
ment in scire facias, see Ibid. 274, et seq. 
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BOOK ni. CHAPTEE V. 

(Anie, p. 320.) 

FOBXS OP 8CIBB FACIAS ON BECOONIZANCB AOAINST BAIL IN BBBOB. 

3Por form of entry of the reco^izance on error from the Queen's Bench, see 
ClBitty's Forms of Pr. 6th ed. 278, form 1. The like on error from the 
C- P., Ibid. 279, form 2. The like on error from the Exchequer, 280, form 3. 
like on error to the House of Lords after judgment of affirmance in the 
xhequer chamber, 281, form 4. 

'Far form of pracipe for the scire facias » sec Chitty's Forms of Fr. 6th ed. 
281, form 6. 

For form of scire facicu upon recognizance in error from Queen's Bench in 
^lie Exchequer Chamber, see Chitty's Forms, 282, form 7. The like upon 
z-teoognizaiice in error from C. P., Ibid, 283, form 8. 

BOOK III. CHAPTEE VI. 

(Ante, p. 327.) 

rOBMS OF 8CIBB FACIAS AGAINST PLEDOBS IN BBPLBVIN, AND AGAINST 

THE 8HEBIFF. 

For form of scire/acias against the pledges for a return, after judgment of 
nonpros, for want of a declaration, see Tidd's Forms, 6th ed. 695, § 85. The 
like on a plaint levied in the Sheriff's Court of London, and removed into 
the Queen's Bench by certiorari, Ibid, 696, § 86. 

BOOK in. CHAPTER VII. 
(Ante, p. 330.) 

FOBMS OF BOIBB FACIAS ON BOND TO THB CBOWN. 

For form of writ of scire facias for the Queen on a bond in the Exchequer, 
see Tidd's Forms of Pr. 6th ed. 484, § 1 ; declaration thereon, Ibid. § 2 ; rule 
to appear. Ibid. 485, § 3 ; rule to plead, Ibid. § 4. 

For form of scire facias on bond or recognizance of receiver in Chancery, 
see Abbott's Forms of Writs on the Common-law Side of the Court of Chan- 
cery, 99, form 91. Testatum clause, Ibid, 100, form 92. Declaration thereon 
in the Petty Bag, Ihid. 101, form 93. Form of judgment by default thereon, 
Tbid. 102, form 94. Form of issue thereon, Ibid. 103, form 95. And see also 
forms of notice of trial, record of issue for trial in the Common-law Court ; 
Transmission of the record of issue into the Common-law Court for trial, and 
Venire, Ibid. 104, 105. 

And for a form of scire facicu on bond to the Crown, see Tremaine's Pleas 
of the Crown, 608. 
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BOOK in. CHAPTEB VHI. 
{Ante, p. S41.) 

POKMB OF 8CIBB FACIAB OH INQUESTS OF OFFICE TO BBCOYBS SIMTZM- 

COKTRACT DEBTS DUB TO THE CBOWB. 

For form of oommuaion to find debts, see Tidd's Forms of Pr. 6tlL ed. 446. 
West on Extents, App. 1. 

For form of inqoisition on the oommissioB, see Tidd's Fonns of Pr. 6th ed. 
487. West, App. 3. 

For foim of scirg facias npon the retom of a writ of inquir^nditjm on sa 
inquisition of m coroner o(/elo dsse^nee^ €Kide*s Ptactice, 665. 
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ABATEMENT. 
Flea to, 352. 
Flea of, to scire fauncu to repeal a patent, 260. 

ACTION. 

Scire facias, in nature of, 13. 

AD AUDIENDUM EEEORES. 

Scire facias on change of parties, 213, 367. 

ADMINISTRATION. 
De bonis non, 198. 

ADMINISTBATOE. 

De bonis non, may reriye decree in Equity, 199. 

ADMINISTBATOE DURANTE MINORE ^TATE, 191. 

AD BEHABENDAM TERRA M, 68. 

AGEEEMENT. 

To stay execution, scire facias not neoeflsary, 8, 67, 69. 

AMENDMENT. 

Of scire facias, 20, 168, 349. 
practice on, 373, et seq, 
against bail, 318. 
of judgment, as to the time, 196. 

APPEARANCE. 

To scire facias, to repeal a patent, 256. 

ASSETS. 

Quando, judgment of, 367. 

ASSIGNEES. 

When actions to be commenced in the names of, 163. 

Action may be continued by, in the name of the bankrupt, 165. 

Cannot make themselves parties to the record till after judgment, 
166. 

Not entitled to judgment-debt, levied by sheriff, before bank- 
ruptcy, 167. 



398 INDEX. 

ASSIGNMENT, 
or patent, 244. 
Of bankrupt's propertj to auigneet, 163. 

ASSIZES. 

But one day in law, 181. 

ATTORNEY. 

New warrant and retainer to sue oat 9cirtfaai4u, 349. 

AUDITA QUEEELA. 

When defendant is called on over again to pay foiieited reeogni- 
zance» 301. 

BAIL. 

To the action, old practice, as to, 303. 

Below, 304. 

Above, or special bail, 304. 

Piece, entering on the roll and docketing, 304. 

What circumstances will exonerate, 307. 

1. Payment of debt and costs by, 307. 
Liability of, to costs of scire fadatt 308. 

2. Death of principal, before return of ca mt., 308. 

3. Bankruptcy of principal, 308. 

4. Insolyency of principal, 309. 

5. Render of principal, 309. 

6. Variance in declaration firom affidavit to hold to bail, 310. 

7. GKring time to principal, 311. 

8. Alteration of defendant's position, 312. 
Proceedings by scire /arias against, 313. ' 

In error, recognizance of, 320. 

depositing money in lieu of, 323. 

statutes requiring, extend only to cases where judgment 

giren for the original plaintiff, 323. 
amount of to be entered into, 323. 
to what they bind themselves by their recognizance, 323 
cannot discharge themselves by rendering their prino^al, 

324. 
engagement of, is absolute, to pay the debt and costs, 

324. 
pleas to scire facias by, 325. 
before Parliament, 325. 
recognizance of, in misdemeanors, 325. 

BANKING. 

Copartnerships, since 7 & 8 Vict. c. 113, scire facias not naeeasaiy, 
90. 

BANKRUPT. 

Disabled from continuing a suit, 165. 
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BAN'KBUPT— «wi/mi«r</. 

Joint-stock Company, whether scire faeitu neoeaaary, 172. 
Consolidation Act, 164. 



BA^KfiUPTCY. 

After action brought, not an abatement of the suit, 165. 

Of plaintiff cannot be pleaded to a scire fadas by the bankrupt, 

170. 
Of plaintiff .may be pleaded in bar, 165. 
Of plaintiff or defendant, scire facias in ease of, 365. 

BAN^KBUPTS. 

Certificate, exonerates him firom costs of scire facias, 169 
Property, assignment of, 163 to 170. 

BELL OF EXCEPTIONS. 

Scire facias on, 206, 211, 367. 

Origin of, 206. 

For what it lies, 208. 

Does not extend to criminal cases, 209. 

Proceedings on, 210. 

On trial on scire facias to repeal a patent, 269. 

BOND. 

Debt on, scire facias to recover demands after judgment, 81. 

Only security to the amount of the penalty, 37, 39. 

Scire facias on further breaches of, 37. 

Breaches of, when to assign and when to suggest, 44. 

To the Crown, nature of, 330. 

scire facias on, 371. 

made of the same force and effect as a statute 
staple, 330, 333. 

may be put in execution by extent, when debt is in 
danger, 331. 

from what time binds lands of Crown debtor, 334. 

practice on scire facias on, 335. 

service and appearance to the writ, 336. 
To secure debt of the Crown, scire facias on, 233, 371. 
Of indemnity for costs in scire facias to repeal patent, 250, 276. 

CANCELLING. 

Of Letters Patent, 272. 

CAPIAS. 

Cannot issue on scire facias^ 22, 351. 

CA. 8A. 

Issued in lifetime of judgment creditor may be executed after his 

death, 193. 
Saing out against principal, before proceeding against bail, 313. 
Proceedings on, 314. 
For residue of debt, 316. 
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CEETIOBAKI. 

To romoye forfeited recognuEanoe into the Crown offiee, 299. 

CESSET EXECUnO. 

Where scire facias not necessary, 8, 68. 

CHANCEEY. 

Common-lavr seal, 262. 
Becognizance, certified into, 281. 

CLASS. 

Of shareholders of a Joint-stock Company primarily liable for the 
debts of the company, 128. 

CLASSES. 

Of persons liable for debts of Joint-stock Companies, 126w 

COLLATERAL. 

Facts, suggestion sufficient, 102. 

COMMISSION. 

To inquire, as to Crown debts, 342. 

COMPANIES CLAUSES CONSOLIDATION ACT. 
Scire faeiat against members of companies under, 361. 

CONTEMPT. 

Of Court, in not restoring Letters- Patent into Chancery after 
judgment for the Crown, in scire Jacias, 274. 

COUBT OF CHANCEBY. 

Becognizanoes entered into by order of, 281. 

COSTS. 

Are recoverable on judgment, by default in scire facias^ 196. 

On judgment, 5. 

On scire facias by assignees, 168. 

generally, 367. 

on bond to the Crown, 339. 

to repeal a patent, 276. 

to have execution of recognizance, 301. 

CROWN. 

Demise of, proceedings on scire facias to repeal a patent do not 
abate by, 277. 
in case of, scire facias not necessary, 10, 29, 94. 
Scire facias for debt of, secured by bond, 233. 

to have execution of forfeitures to, 233. 

forfeited recognizance, not neces- 
sary, when, 291. 
when necessary for, .291. 
CBOWN OFFICE. 

Scire facias issues out of, in Crown cases, 296. 



INDEX. 401 

DAMAGES. 

Cannot be ^iven in a scire facicu for delay of execution, 196. 

DEATH. 

Of one of aeveral plaintiffs or defendants pending the suit, 176, 
366. 

when it happens before declaration, 177. 

after declaration, ib, 

before interlocutory judgment, ib. 
Of plaintiff or defendant between verdict and judgment, 180, 183. 

before verdict, and after the assizes begin, 181. 

before interlocutory judgment, 186. 

after interlocutory, and before final judgment, 186, 366. 

after the writ of inquiry is executed, 187. 

after final judgment and before execution, 188. 
Of obligor of bond to the Crown, 337. 

DEBT. 

Scire facias to recover residue of, after eviction under an elegit, 
47. 

DEBTS. 

Of wife, how recovered, 166. 

Accruing to wife during marriage, 157. 

Due by wife, recovery of, 158. 

May be brought on judgment in scire facias, 197. 

DECLARATION. 

In scire facias to repeal a patent, 257. 

DEFAULT. 
^ Of one of two defendants on a joint bond to the Crown, 337. 

DEFENCE. 

Cannot be pleaded to scire facias which could have been pleaded 
to the original action, 145, 353. 

DEUVEEY. 

Of transcript of Chancery record, 264. 

DEMUERER. 

To scire facias to repeal a patent, 261 . 

DEPOSITING. 

Money in lieu of bail, 323. 

DISCLAIMER. 

Of patent, entry of, 242. 

DOCKETING. 

Of judgment, 196. 

And entering bail-piece, 304. 

EJECTMENT. 

Scire facias in, 23, 215, 368. 

D D 
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ELEGIT. 

Scire faeiw necessary when not issued within a year, 24. 

Nature of, 48. 

Effect of 10th sect, of Statute of Frauds on, 49. 

All a debtor's lands may now be extended under, 60, 179. 

In case of the King, 61. 

Why so called, ib. 

Formerly a full satisfaction of the debt, 62. 

Though the debt were unsatisfied by the plaintiff's eviction, ih. 

Where tenant by, evicted, scire facias for residue of debt, 55. 

Where part of the lands remain in execution under, ih. 

When in nature of a fi. fa,, ib. 

Scire fcudas on, why necessary, 66. 

Form of writ of scire facias on, 67. 



ENEOLMENT. 

Office, seal of, 263. 

Of recognisances, 280, 281. 



EEROE. 

Writ of, scire facias not necessary, 8, 70, 
Writs of, rule as to, at Common Law, 320. 

Writ of, on judgment for the Crown on scire facias to repeal a pa- 
tent, 276. 

fiat of Attorney-General necessary before issuing, ib. 

ESTREAT. 

Of recognizances forfeited at sessions, 288. 

Before Parliament and the superior Courts, 289. 

New rules of practice as to, 290. ^ 

EXCEPTIONS. 

When scire facias not necessary, 8, 67. 

EXCHEQUER. 

Court of, jurisdiction over recognizances, 288, 289. 

EXECUTION. 

Writs of, at Common Law, 47. 

Voidable if issued after a year without scire facias, 24. 

When irregular, 24. 

Must follow the judgment, 108, 161. 

Cannot issue against a shareholder of a joint-stock company under 
7 & 8 Vict. c. 110, without notice, 162. 

May issue against shareholders of a joint-stock company, undar 
7 & 8 Vict. c. 110, at the suit of creditors as well as share- 
holders, 162. 

To husband and wife, on judgment obtained by wife, dum sola, 161. 

On joint judgment may be levied on one defendant, 177. 
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ECUTOR. 

Scire Jacias must issue against, on judgment obtained agaiuRt tes- 
tator, to make him a party to the judgment, 193. 

EXECUTOBS AND TEKEETENANTS. 
Scire facicu against, 217. 

EXTENT. 

In aid, scire facias not necessary before issuing, 97. 
On bonds to the Crown, 331. 

FEME SOLE. 

Scire f anas by or against, when afterwards married, 159, 16<), 161. 
Judgment obtained by, who afterwards marries, 160. 
against, who afterwards marries, 161. 

FEES. 

Of the Petty Bag Office, 253. 

FIAT. 

Of the Attomey-Greneral, to authorize issuing of scire facias to 
repeal a patent, 249. 

FI. FA. 

Issued in lifetime of judgment creditor may be executed after his 
death, 193, 194. 

FOEFEITUEES. 

To the Crown, scire facias to have execution of, 233. 

FOEM. 

Of declaration in scire facias to repeal a patent, 258. 
Of recognizances entered into by order of the Court of Chancery, 

281. 
of special bail, 307. 
scire facias to have execution of forfeited recognizances, 291. 
on, 316. 

bond to the Crown, 335. 

HEIE AND TEEBETENANTS. 
Scire facias against, 178. 

HUSBAND. 

When, must join in an action to recover debts due to his wife, 156. 
May sue alone for wife's debts, 156. 

Must be made party to the judgment of wife, in wife's lifetime, 
161. 

INBOESEMENT. 

Of name of Superior Court on writ of scire facias to repeal 
. patent, 249. 

IN^IUNCTION. 

To stay execution, scire facias not necessary, 8, 70. 
To restrain infringement of patent, 244. 

D D 2 
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INQUEST OF OFFICE. 
Wluit it 18, SIS. 
Ori^ of, 342. 

I>'Qi:iSITIO>\ 

To find fiimple-eontnct debts due to the Crown, teire fari^s not 

neeessaij, 10. 
Wlien returned a record, 343. 
Should be certjdn, 313. 
\lliat debts ma j be found bj, 344. 
Scire facias on, 341, 372. 

ES'SOLVENCY. 

Of pbuntiff or defendant, scire facias in ease of, 365. 

rNSOL\'EXTS. 

Effect of statutes relating to, 170. 

Effects rest in assignees, 171. 

Personal labour of, does not pass to assi^ees, 172. 

INTEKLOCTTOKY JUDGMENT. 
Scire facias on, 27. 
Before bankruptcy, effect of, 166. 

IRREGULAB. 

To suggest death of nominal plaintiff on misi prims rec^rJ, after 
issue joined without leaTe of the Court, 117. 

IRKEGULAEITY. 

In scire facias, when waived, 26, 337. 

JOINT JUDGMENT. 

Execution on, maj be leried on <me, 177. 

JOINT SCIRE FACIAS. 
When necessary, 20. 
And serera], 21. 

JOINTSTOCK COMPANIES. 

Since 7 3lS Vict. cc. 110, 113, scire facias not neoesaary, 90. 
When members of, primarily, and when aecondarfly liable to debts 

of company, and when exempt, 121, 127. 
All members of, primarily liable, need not be proceeded against 

124. 
Winding-up Act, effect of, 153. 
Members of, under the Companies Clauses Consolidation Act, 361. 

JOINT-STOCK COMPANY. 
Bankruptcy of, 172. 

JUDGES ORDER. 

For judgment on scire facias against bail, setting aside, 319. 
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JUDGMENT. 

Costs on, 85. 

More than a year old, must be revived by scire faciasy 6. 

Cannot be impeached on motion for scire facias^ 2!7. 

In debt oa bond at Common Law, 33. 

On warrant of attorney against public officer, 150. 

Obtained hjfeme sole who afterwards marries, 160. 

In case of death of plaintiff or defendant before verdict, must, 
under 17 Car. II. c. 8, be signed within two terms after verdict, 
182,184. 

Entry of, nwnc pro tunc, 184. 

Must be entered of record when signed, 185. 

Obtained within a year before testator's death will bind the testa- 
tor's goods, 194. 

By default on scire facias to repeal a patent, 256. 

To cancel letters patent, 272. 

For the Crown in scire facias to repeal a patent may be pleaded in 
bar in action for infringement of patent, 274. 

Keversal of, reversal o{ scire facias on, 351. 

Of assets quando, scire facias on, 367- 

JUEY. 

Must assess damages on breaches assigned of a bond, 39. 

LETTERS PATENT. 
What they are, 236. 
For what granted, 236, 239. 

Delivered to the patentee as his evidence of title, 237. 
The right to grant, a prerogative of the Crown, 238. 
Eestrained by the Statute of Monopolies, 238. 
Effect of, 239. 

when voidable, 243. 
Why granted, 239. 

Cannot be granted for an abstract principle, 211 . 
Title of, 241. 

Enrolment of, the specification, 241. 
Grounds for, why void, 242. 
Entry of disclaimer, 242. 
Injunction to restrain infringement of, 24'! 
Assignment of, 244. 
How made void, 244. 
Construction of, 244. 
Scire facias to repeal, 245. 

an original writ, 247. 
Fiat of the Attorney-General necessary to authorize tlie issuing i>t 

the writ, 249. 
Bond of indemnity for costs on set re facias to repeal, 250. 
Form of scire facias to repeal, 250. 



406 INDEX. 

LETTEES PATENT— <?o«<»i»«€rf. 

Scire faeicLs to repeal, when may be iMued, 251. 

On sdre facias to repeal, who must be made defendants, 251. Set 

SciBB Facias to sspsal Lbttsbs Patent. 
Scire facicu to repeal may be tried at bar or at nisiprius, 266. 
J udgment to cancel, 272. 
Eestoration of, into Chancery, 274. 

LIMITATION. 

Of the writ of scire faeUts, 14, 29. 
Of judgment on, 351. 

MAHEIAGE. 
Effect of, 156. 

Oifeme sole in ejectment, scire facicu on, 217. 
Oifeme plaintiff or defendant, scire facias on, 156, 365. 

MELIUS INQUIRENDUM, 346. 

MEMBERS. 

For the time being of joint-stock companies, meaning of, 126. 

MONSTRANS DE DROIT, 346. 

MOTION. 
" For scire facias on judgment above ten years old, 14. 

Against members of joint-stock companies secondarily liable, 123, 

147. 
In arrest of judgment on scire facias, 357. 

For an issue to try matters which might have been raised by plea 
to an action against a public officer, where judgment signed under 
a warrant of attorney, 160. 

NEW. 

Party to the judgment, scire facias necessary, 6, 113, 114. 
Scire facias, when necessary, 27. 

must recite previous scire faci<u, 27, 352. 
Trial on scire facias to repeal a patent, 271. 

NOMINAL. 

Plaintiff or defendant added to the record, scire facicu not neces- 
sary, 104. 

NON EST INVENTUS. 

Sheriff's return of, to ca. sa., in proceedings against bail, 315. 

NONSUIT. 

Of plaintiff in scire facicu, 28, 352. 

NOTICE. 

To member of joint-stock company before applying for leave to 

issue scire facias against him, 122. 
Required before issuing execution against shareholder of joint-stock 

company under 7 & 8 Vict. c. 110, 152. 
If insufficient, application may be renewed, 152. 
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To defendant on scire facias to repeal a patent, 256. 
Of trial on scire facias to repeal patent, 264. 

NUL TIEL EECOED. 

Plea of, to scire facias, 353. 

After plea of, scire facias not amendable, 376. 

NUNC PEO TUNC. 

Entry of judgment, 184. 

OMISSION. 

To sue out scirefaciast when necessary, 29. 

OBIGINAL WEIT. 

When scire facias, 12, 13. 
When in nature of, 13. 

OUTLAW. 

To recover debts and choses in action due to> 222t. 

OUTLAWEY. 

Scire facias in eases of, 220, 368. 

Consequences of, 221. 

Eeversal of, by Statute or Pardon, 224. 

PAEUAMENT. 

Bail on error before, 325. 

PATENT. 

Scire facias to repeal, 12, 228, 368. 

When it lies, 228. 

What it is, 236. 

For what granted, 336, 239. See Lsttbbs Patent. 

Entry of vacation of, on the roll, 275. 

Eevoeation of grant of, 277. 

PATENTEE. 

May sue for infringement of patent, 243. 

PATENTEES. 

Eight can only be infringed by judgment of the Court, 227. 

PEESONAL. 

Bepresentative of a deceased party must issue scire facias to revive 
judgment-debt due to deceased, 186. 

PETITION OF EIGHT, 346. 

PLEA. 

Of payment to, 352. 
Should be to the writ, 352. 

PLEAD. 

Further time to, 337. 
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PLEADING. 

Defence whioh oould have been pleaded to the original action, 145. 
To scire facias to repeal letters patent, 259 — ^261. 
On sdre facias on bond to the Grown, 337, 338. 
To scire facias on inqiuBition, 346. 

PLEAS. 

To, must be deliyered^ 261. 

To scire facias bj executor or administrator, 194, 196. 

on recognizance, 300. 

of bail in error, 326. 

generally, 362. 
To, against members of joint-stock companies, 361. 

PLEDGES. 

In replevin, scire facias against, 327, 371. 

PLENE. 

Administramt prater yidL^:;aLevL\A, 204. 

PRACTICE. 

Of the Court, cannot be pleaded in answer to an existing judgment, 

196. 
On scire facias, to repeal a patent, 266. 

on bond to the Crown, 339. 
on inquisition, 346. 
generallj, 354. 

PEAYING. 

A tales on trial on scire facias to repeal a patent, 268. 

PROCLAMATION. 

On trial, on scire facias to repeal a patent, 269. 

PROFERT. 

Of letters testamentary, 194; 

PROVISO. 

Trial by, to repeal a patent, 266. 

PUBLIC. 

Company, officer of, scif^ facias not formerly required to charge a 

member, 7. 
Now necessary, 7. 
Not necessary in case of companies, under stat. 7 & 8 Vict. cc. 

110, 113, 8, 90, 161. 
Nor where execution suspended by agreement, 8, 67. 
Nor where cesset execution 8. 
Nor where writ of error, 8, 66. 
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WBIIC— continued. 

Nor where defendant has obtained an injunction to stay execu- 
tion, 8, 70. 

Officer, judgment against, execution may issue against him with- 
out a scire facias, 117. 

Compulsory to proceed against him,- and not against members of 
company, 118, 146. 

Also to sue in his name, 119, 147. 

Exceptions to this ruling, 148. 

Will be presumed to continue such till the contrary be shown, 
119. 

Cannot plead his own bankruptcy in bar to an action against the 
company, ib. 

Cannot plead that he has ceased to be such public officer, without 
an affidavit of its truth, 120. 

QUANDO. 

Acciderent, scire facias on judgment of assets, 200. 
Form of, judgment of, ib. 

Praying judgment of an admission that no assets, 201. 
The judgment of, comprises all assets in executor's hands, after 
issuing writ, whether anterior or posterior to the judgment, 203. 
Effect of, after plea of plene administravit prater, 204. 
Judgment of, may be prayed in a County Court, ib. 
Costs on judgment of, 206 . 

QUAHE. 

Restitutuynem non, 64. 

QUASHING. 

Writ of scire facias, 26, 349. 

EECOGNIZANCE. 

In the nature of a statute staple, 9, 81, 302. 
Scire fcicids not necessary on, 83, 302. 

to have execution of, 229, 282, 369. 
At common law, scire facias to haye execution of, 232. 

what. 279. 
Before whom may be acknowledged, ib. 
In what respect it differs from a bond, 280. 
Must be enrolled, 280, 281. 
How witnessed, ib. 
Certified into Chancery, ib. 

When entered into by order of the Court of Chancery, ib. 
Form of, when so entered into, ih. 
When forfeited, proceedings on, 282. 
Before justices of the peace, 283. 
When forfeited, how certified formerly, ih. 
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RECOG^IZANCR— continued. 

FreMni practice cm, when foifeited, 285. 

Magirtrate may oommit for refiual to enter into, 287. 

Wlien teken» ia a record, ib. 

Jnatices may mitigate or diacfaarge, ib. 

Wlien forfeited. Quarter Sesaiona only have jnnadiction orer, 288. 

Court of Exchequer haa no jurisdiction over, §6. 

Except wben forfeited at the asaizee, ib. 

Jnnadiction of Court of Exchequer orer, t6. 

When forfeited at seaaiona, mode of eatreating, ib. 

Entered into before Fteliament, and the superior Coorta of law, 

289. 
Are eatreated into the Exchequer, ib. 
New rulee of practice, aa to the eatreat of, 290. 

Scire facias on, for the Queen, 291. | 

a Bubject, 292. , 

Neceaaary, when, ib. 

With a condition, rule aa to estreating, 295. 
Practice on tcire facias on, 298. 
Of apecial bail, form of, 307. 
Scire facias on, 370. 
Form of entry of, of bail, 316. 
Bequired to be entered into by bail in error, 320. 

Of bail in error, effect of, 323. ' 

Scire facias on, 370. 

in miademeanors, 325. 
BELEA8E. 

Plea of, to scire facias, 353. 

RETUEN. 

To the writ of scire facias, to repeal a patent, 256. 

KEVEESAL. , 

Of scire faoi€u, 23. 

REVOCATION. 

Of grant of patent, 277. 

RULE. 

To appear to scire facias, on recognizance of bail, 319. 

For scire facias, above seven years old, 14. 

Of court, scire facias not necessary to revive, 89. 

For scire facias against members of a joint-stock-company, secon- 
darily liable, 147. 

To defendant to answer writ of scire facias, to repeal a patent, 
256. 

SCIRE FACIAS. 

Advantage of, over action of debt, 230. 
When in nature of an original action, 13, 231. 
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SCIEE ¥AClAQ''-canUnued. 
What it IB, 2, 349. 
Miust be founded on a record, 2. 

Must iBsne out of the Court where the leoord is, 2, 19, 361. 
Sometimes founded partly on a record, and partly on a sugges- 
tion, 2. 
Why BO called, 2. 
When it lay at Common Law, 2. 

Given in personal actions, by the Statute of Westminster II., 2. 
Why required after a year and a day, 3, (5. 
An addition to the common-law right of action of debt on the 

judgment, 6. 
Wliere a new party to the suit, 6, 99, 113, 116. 
Not necessary, when new party not beneficially interested, 100, 

116. 
When not necessary, generally, 8, 9, 64, 67. 

against shareholder, 151. 
Not necessary on a statute merchant, 9, 71, 83, 232. 
nor on a statute staple, 9, 80, 83, 232. 

recognizance in the nature of a statute 
staple, 9, 83, 232. 
where writ of execution has issued within the year, 

9, 67, 84. 
nor on warrant of attorney to confess judgment 

given by an insolyent, 9, 67, 88. 
in case of the Crown, 10, 94. 
to revive a rule of Court, 89. 
before issuing extent in aid, 97. 
Where a judicial writ, 11. 
A quasi continuation of the former suit, 11, 18. 
In the nature of a declaration, 11, 349. 
When an original action, 12. 
The reason why necessary, 65. 
When there is a change of parties, 65. 
No objection that unnecessarily issued, 87. 
When irregular, 25, 351. 
Waiver of irregularity, 26, 351. 
When a nullity, 151. 
When may be quashed, 26. 
When unnecessarily sued out, 27, 352. 
Must be brought in the coxmty where the venue was laid, 18. 
The record must be in Court, 19. 
Must recite the judgment, 19, 182, 196, 203. 

and pursue its terms, 20. 
Amendment, power of, 20, 349. 
Distinction between, and action on the judgment, 20. 
When joint and when several, 21. 
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SCIRE FAClAS--<xmtinued. 
When reversed, 22. 
Cc^na% cannot issue on, 22, 361. 
When two writs of, necessary, 188. 
On old judgment, 14, 30. 
Above seven years, 14. 

ten years, 14. 
In nature of a biU in Chancery, 350. 
May be demurred to, 350. 

Must recite the judgment on which it is founded, 350. 
Proceedings on, are within pleading rules, 351. 
Voidable, when, 25, 351. 
When two writs of, required, 351. 
Writ of error on, 362. 
Pleas to, generally, 352. 

Cannot plead, to any defence to the original action, 353. 
Practice on, generally, 364. 
Motion in arrest of judgment on, 357. 
Costs on, 357. 
Necessary before issuing execution against members of oompanies, 

under the Companies Clauses Consolidation Act, 361. 
Ad audiendum errores on change of parties, 213, 367. 
Not necessary in case of the Crown, 214. 
By assignees to recover money in sheriff's hands, 167. 
Against bankruptcy commissioner, to enforce order of Court of 

Review, 168. 
Whether necessary against bankrupt joint-stock company, 172. 
By assignees of bankrupt on interlocutory judgment, 166, 167. 
On final judgment, 167. 
In cases of bankruptcy or insolvency, 365. 
On bill of exceptions to the judge who sealed it, 206, 211, 367. 
To judge's executor or administrator to acknowledge or deny his 

seal, 212. 
In debt on bond, 31. 
Statute 8 & 9 WiU. III. c. 11, s. 8, as to debts on bonds, 31. 

effect of, 32, 33. 

principle of, 35. 

confined to actions of debt, 36. 

compulsory on cases within it, 
40, 
For further breaches of bond, 37, 38, 46, 358. 
Where condition in same instrument, 42. 

is in another instrument, 41. 
For further breach of bond in not paying an annuity, 43. 
Ditto of further instalments, 44. 
For debt of the Crown secured by bond, 233. 
In case of death of plaintiff or defendant, 175, 366. 
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Against heir and terretenants, 178, 190. 

Bj personal representative of deceased to revive judgment-debt, 

186. 
In case of death must be brought by or against those who repre- 
sent the deceased, 189. 
Form of, on judgment by personal representative, 191. 
By and against adminis^ator de bonis non, 198. 
Against executor or administrator on judgment of assets quando, 

200, 367. 
Not necessary on death of plaintiff in ejectment, 216. 
Against executors and terretenants, 217. 
In ejectment, 23, 216. 
Necessary at common law, 215. 
To revive judgment in ejectment, 216, 368. 
Omission to issue, in ejectment, not an irregularity merely, 216. 
For husband to have execution of his wife's debts, 157. 
By or against the wife, 159. 

On marriage of feme sole defendant in ejectment, 217. 
To have execution of forfeitures to the Crown, 233. 
On inquisition to find debts, 344. 
On inquests of office, pleading to, 346. 
Practice on, 346. 
When not necessary on, 346. 
On interlocutory judgment, 27, 28, 362. 
Against member of a joint-stock company, 103, 145, 369. 
Leave of the Court necessary for, against members secondarily 

liable, 116. 
May issue at once against members of a joint-stock company, at 

the time when issued, 115. 
Bond fide attempt must be made to recover the judgment against 

those primarily liable, before leave will be granted to issue the 

writ against those secondarily liable, 116, 123, 124, 128. 
Against what class of members of a joint-stock company it must 

first issue, 120, 128. 
When leave of the Court necessary before issuing, 123. 
Need not proceed against all existing members before issuing writ 

against those secondarily liable, 124. 
Defence cannot be pleaded to, which could have been pleaded to 

the original action, 146. 
Against member of Joint-stock Company, onus lies on the plaintifi* 

to show that he is liable, 151. 
To hare execution of a forfeited recognizance, 229. 
To have execution of recognizance, 282. 
Proceedings on, 282. 
To have execution of, or to avoid estreated recognizances, 291, 

369. 
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Not neoeBSsry for the Queen, when, 291. 

When neoessaiy for the Queen, 291. 

Form of, when issued, 291. 

For a subjeet to hare execution of forfeited recognizance, 292. 

NeoesMiy, when, 292. 

To have execution of a recognisance after a year from its fofeitore, 

292. 
Issues out of the Petty Bag in Chancery, 294. 
On death of conusee, 294. 
On recognisance the condition of which not on the face of it broken, 

296. 
On forfeited recognizance in Crown cases issues out of the Crown 

Office, 296. 
Practice on, to estreat recognizances, with a condition, 298. 
Pleas to, 900. 
Costs on, 301. 

On recognizance of bail, when plaintiff has become bankrupt, 167. 
On forfeited recognizance of special bail, 305, 370. 
Practice on, since 1 & 2 Vict. c. 110, 305. 
Old practice on, how hi retained, 306. 
Liability of bail to costs on, 306. 
Proceedings on, against bail, 313. 
Form of, on recognizance of bail, 316. 
When may be sued out, 317. 
When returnable, 317. 
Amendment of, 318. 
Signing judgment on, 318. 
On forfeited recognizance, rule to appear to, 319. 
Setting aside judge's order for judgment on, 319. 
Must issue within ten years, 319. 
On recognizance of bail in error, 324, 370. 
Plroceedings on, 324. 
Against pledges in repleyin, 327. 
On bond to the Crown, 331. 
Issuing of, 335. 
Its form, 335. 
Its teste and return, 335. 
Appearance to the writ, 336. 

Entering up judgment on default of appearance, 336. 
Motion to set aside, when irregularly issued, 336. 
Pleading to, 337, 338. 
Practice on, 338, 339. 
Costs on, 339. 

In cases of outlawry, 220, 368. 
To recover debts and choses in action due to, 222. 
On reversal of outlawry by statute or pardon, 224. 



INDEX. 415 

SCIRE FACIA8— -continued. 

To repeal letters patent, 12, 228, 245, 368. 

An original writ, 228, 247. 

By the Queen, 245. 

By a subject, 246. 

To repeal letters patent formerly prepared by the clerk of the 

Petty Bag office, 247. 
To repeal patent, indorsement of name of superior Court on, 249. 

brought in the name of the Queen, ib. 
Bond of indemnity for costs on, 250. 
Form of writ of, to repeal patent, ib. 
When may be issued, 261. 
Who must be made defendant, ib. 
Sealing of the writ of, 252. 
To repeal patent, to whom may be directed, 254. 
Where returnable, ib. 
When returnable, ib. 
When teeted, 255. 

To repeal a patent, summons to defendant on, ib. 
Betum to the writ of, 256. 
Notice to defendant on, to repeal a patent, ib. 
Judgment by default on, ib. 
Appearance to, to repeal a patent, ib. 
Delivery of declaration in, 257. 
Form of declaration in, 258. 
Practice on, ib. 
Time to plead on, 259. 

Defendant must plead or demur to all the suggestions, ib. 
Plea of abatement to, to repeal a patent, 260. 
Defendant cannot plead double to, ib. 
Pleas to, must be delivered, 261. 
Issue on, 262. 

may be tried in any of the superior Courts, ib. 
Notice of trial on, 264. 

Delivery of transcript of Chancery record on, ib. 
Power of superior Courts to try issues on, 265. 
Issue on, may be tried at bar or Nisi Prius, ih. 
Trial by proviso on, 266. 
Nisi Prius record on, ib. 
Venue on, ib. 

Trial by special jury on, 267. 
Praying a tales on, 268. 
Proclamation on trial of, 269. 
Bin of exceptions on, ib. 
Verdict on, 270. 
Venire de novo on, 271. 
New trial on, ib. 
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Rettan of transcript of record, 271 
Judgment to cancel, 272. 

Motion in arrest of, on, 273. 
Judgment for the Crown may be pleaded in bar to future action 

for infringement of the patent, 274. 
Bestoration of letters patent into Chancery on, ib. 
Costs on, to repeal a patent, 276. 
Proceedings on, do not abate by demise of Crown, 277. 
Quare rettiUUumem non^ 64, 369. 
To recover residue of debt after eviction under an elegit, 47, 55, 

359. 
Ad rehahendam terram, 58, 359. 
When it lies, 58. 
When not necessary, 59. 
On tender of residue of debt, 60. 

When debt has been satisfied by accidental profits, 60, 62. 
To account, 61, 62. 

SEAL. 

Of the Chancery Common-law Court, 252. 
Of the Inrolment Office in Chancery, 253. 

SEALING. 

Of the writ of scire fttciof to repeal a patent, 248. 

SHERIFF. 

Scire facias against, by execution creditor, 218, 368. 

SIMPLE. 

Contract debts due io the Crown, how recovered, 341. 

SITTINGS. 

In Term not one sitting in Law, 182. 

SOLICITORS. 

Now entitled to practise in the Petty Bag office, 248. 

SPECIAL BAIL. 
Putting in, 304. 

STATUTE MERCHANT, 9, 71. 
Nature of, 72. 

STATUTE STAPLE, 9. 
Nature of, 78. 

SUGGESTION. 

Formerly thought sufficient where there was a new party to the 

suit, 101, 109. 
Now held applicable only to collateral facts, 102, 113, 116. 

SUMMARY. 

Of decisions affecting joint-stock companies, 154. 
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SUltVlVOE. 

Of joint defendants, execution may be had against, within a year 
without scire facias, 177. 

SUEVIVOESHIP. 

Scire facias not necessary in case of, 104, 123, 176. 
Doctrine of, does not apply to real estate, 178. 

TALES. 

Fraying, on trial on scire facias to repeal a patent, 268. 

TEEM. 

Sittings in, not one sitting in Law, 182. 

TEANSCEIPT. 

Of Chancery Eecord, delivery of, 264. 

return of, 271. 
TETAL. 

By special jury on scire facias to repeal a patent, 267. 

VACATUE. 

Of patent, entry of, on the roll, 275. 

VABIANCE. 

When not amendable, 20. 

VENIEE. 

De novo on bail in error, 271. 

VENUE. 

Scire facias must be brought in same county, 18, 351. 
Li scire facias by baron and feme, 162. 

to repeal a patent, 266. 
Of scire facias in recognizance of bail in error, 324. 

VEEDICT. 

On trial of scire facias to repeal a patent, 270. 

VOIDABLE. 

Scire facias, 351. 

WAIVEE. 

Of irregularity in scire facias, 26, 351. 

WAEEANT. 

And retainer of attorney to sue out writ of scire facias, 349. 

Of attorney to confess judgment given by an insolvent, scire facias 
not necessary on, 9, 67, 88, 173. 

Of attorney to confess judgment against a public officer of a joint- 
stock company not conclusive, 150. 

WIFE. 

Continuing interest of, in her debts in case of husband's death 

before execution, 157. 
Debts accruing to, during marriage, 157. 

£E 
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WINDING-UP ACT. 

Of joiot-stpck companies, effect of» 153. 

WEIT OF SOIKE FACIAS. 
What it is, 349. 

WEIT OF EEROR. 

On scire facias, 28, 352. 

On judgment for the Crown on scire facias to repeal a patent. 275. 

Fiat of Attomey-Greneral moat be obtained before iesuing, 275. 

WRITS OF ERROR. 

Rule as to, at common law, 320. 

On misdemeanors, recognizance of bail on, 325. 

YEAR. 

How computed, 11. 
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